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CONCEPT NOTE FOR LAND PORTAL ONLINE DISCUSSION 28 JUNE– 9 JULY 2021 

 

 

Customary law and institutions: 
Protecting or undermining community 

land rights in Southern Africa? 
 

Comparative perspectives from across the SADC development community 

Online Discussion 

28 June – 9 July 2021  

Discussion objectives 

 

This online discussion and knowledge sharing forum hosted by the Land Portal is scheduled for 28 

June – 9 July 2021.  

Overall, the session aims to: 

● Profile the contemporary role of customary law and institutions – ‘traditional leaders’, 
‘chiefs’, ‘customary authorities’ – in the allocation and governance of land rights across 

fourteen of the sixteen different countries, which are members of the Southern African 

Development Community (SADC). 1 

● Identify changing trends in the ways in which customary law and institutions play a land 

governance role across the SADC region and assess the extent to which this is supported in 

land policy and law. 

● Examine how customary institutions may best protect community land rights and enable 

inclusive land access and secure tenure/ownership models.  

● Explore ways to protect these institutions from co-option by elites seeking to capture land, 

minerals and natural resources and corruption, due to lack of transparency and 

unaccountable leaders. 

● Collect recommendations on these issues to support the design and implementation of 

policy, development initiatives and research for better land governance in the SADC 

countries and other regions with similar challenges. 

                                                   
1
 Angola, Botswana, Democratic Republic of Congo, Eswatini, Lesotho, Madagascar, Malawi, Mauritius, 

Mozambique, Namibia, South Africa, Tanzania, Zambia and Zimbabwe. 
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Background 

About two thirds or 2.2 billion hectares2 of all cultivated land in sub-Saharan Africa is thought to 

be under customary tenure. However reliable figures for land currently held under customary tenure 

in SADC have proved to be hard to come by. 

 

The role of customary law and institutions in land governance and administration in Southern Africa 

remains deeply contested and highly context specific.  These contestations span both the colonial 

and post-colonial eras. The colonial project sought to implement systems of indirect rule over 

subject peoples, whereby local leaders were elevated as ‘chiefs’ to act as proxies for colonial 

powers.  

 

As part of this process colonial officials sought to record and codify customary law3, and in so doing 

often fundamentally/wilfully misunderstood many of the values and social accountability 

mechanisms built into different systems. In particular, colonial interventions often inflated and 

distorted the powers and functions of traditional leadership and governance institutions, replacing 

downward accountability to communities with vertical accountability to the state, while enabling 

authoritarian leadership styles.4  

 

The extent to which colonial rule succeeded in reshaping customary systems varied widely across 

the region. In countries where there was a substantial settler presence, colonial powers expended 

much effort to render chieftainship compliant and dependent on the state. This was achieved 

through the regulation of functions and the payment of salaries and stipends. In apartheid South 

Africa and Namibia chiefs were recast by the State as representatives of officially recognised ‘tribes’ 
and many – but certainly not all – came to be regarded as an extension of the apartheid state, 

benefitting directly from apartheid and minority rule.5   

 

Post-colonial governments in the region have taken widely differing approaches with respect to the 

recognition of customary law and institutions. In the immediate post-independence period some 

incoming governments of countries like Zimbabwe and Mozambique regarded chiefs as colonial 

collaborators.6 They aimed to marginalise the influence of chieftainship and severely limit their 

power and influence. In Botswana the focus was on bureaucratising chieftainship to serve elite 

interests.7 However in South Africa in a bid to end conflict and prevent civil war in the 1990’s, 

Section 211 of the Constitution explicitly recognised “the institution, status and role of traditional 

leadership, according to customary law subject to the Constitution”.8   

 

                                                   
2
 (Wily 2011)  

3
 (McClendon 2010).  

4
 (Mamdani 1996) 

5
 (Mamdani 1996) 

6
 (Augustine 2016).  

7
 (Morapedi 2010) 

8
 Constitution of the Republic of South Africa (No 108 of 1996). 
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Throughout the SADC region customary institutions have proved to be resilient and adaptive, with 

analysts pointing to a resurgence in their influence and powers.9 A previous online discussion on the 

Land Portal examined the role of chiefs in the documentation of customary land in Zambia, while the 

dialogue on land and corruption in Africa focused in part on the role of traditional leaders in 

customary land administration with a focus on Ghana and Zambia. 

 

Women’s land rights in terms of customary law and practice, and their changing place within 

customary systems remain a complex issue. The ways in which these rights are recognised are also 

influenced by different patrilineal and matrilineal descent and inheritance systems.  Again, there are 

variations according to different contexts.10 In settings where there has been a sharp rise in the 

number of households headed by single women, there is evidence that customary law is increasingly 

recognising women’s land rights and that women are being allocated land in their own right.11  

 

There have been many attempts to ‘reform’ customary tenure. From the 1990’s neo-liberal reforms 

promoted by agencies in the global north have prioritised programmes of land registration and 

titling to create land markets and attract investment to revitalise agriculture. This pattern has 

evolved in different ways across the countries which make up the southern African region. These 

processes have attracted criticism for the ways in which they have enabled local elites and global 

capital to grab land and place the livelihoods of households which depend on access to land and 

natural resources at risk. 

 

So, two overarching questions emerge:  

● How can customary law and governance institutions be strengthened and supported to 

ensure social inclusion, secure community access to land and effective management of 

natural resources? 

● How can these institutions best be protected against corrupt and authoritarian leadership 

and capture by local elites and global business partners? 

The structure of the discussion 

The online discussion will be open for two weeks. We are planning a mix of discussion, collaborative 

knowledge generation and formulation of policy recommendations.  

 

Setting the scene 

Participants who sign up for the discussion will be asked to complete a Google form to help collate 

current information on the status of customary law and institutions across the different SADC 

countries. This will help highlight key issues and trends impacting on the governance of land held 

                                                   
9
 (Ng'ong'ola 1982, MacMillan 1985, Cheater 1990, Devereux 1996, O'Laughlin 2000, Mbiba 2001, Kingwill 

2003, Southall and Kropiwnicki 2003, Owusu-Sarbong et al. 2003, Cousins and Claassens 2005, Ooomen 2005, 

Ntsebeza 2005, Peters and Kambewa 2007, Claassens and Cousins 2008, Cousins 2007, Lebert and Rohde 

2007, Hellum and Derman 2009, Scoones 2009, Peters 2013, Wicomb and De Souza 2013, Claassens 2014, 

Beinart 2014, CLS 2014, Weinberg 2015, Werner 2016, Clark and Luwaya 2017, Wily 2017, Hull and Whittal 

2018, Werner 2018, Griffiths 2019, Peters 2020, Scoones 2020 ) 
10

 (MacMillan 1985, Rose 2002, Whitehead and Tsikata 2003, Cotula 2007, Chu 2011, Claassens 2013, Ossome 

2014, Weinberg 2016, Nakanyete et al. 2020) 
11

 (Cousins 2011). 

https://landportal.org/debates/2017/customary-land-recognition-zambian-approach-documentation-and-administration
https://landportal.org/debates/2019/land-and-corruption-africa-3-topics
https://forms.gle/pk6E6wa8Ewza5EQF9
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under customary tenure systems. All participants will have access to this data which will also be 

summarised in the form of an accessible report. 

 

This scene setting activity will help shape the online conversation over the two weeks:  

 

Week 1 

In Week 1 we will examine four questions: 

1. How have relationships between the state and traditional leaders changed over time in 

different SADC countries pre and post-independence? 

2. In countries where colonial authorities set out to codify customary law (e.g Lesotho and 

South Africa) what impact did this have on traditional leadership, customary governance 

systems and community land rights? 

3. What are the main changes in access to and management of land under customary tenure 

within SADC member states resulting from: 

a. government policies and programmes that seek to promote commercialisation and 

investment (or fail to support small-scale farming);  

b. urban-based business people acquiring land for medium-scale commercial farming 

(often via 'customary' institutions);  

c. NGOs and social movements, some local and some international, playing in relation 

to promoting the positive features of customary tenure, while promoting women's 

land rights; 

d. donor driven programmes promoting a switch to individual and titled forms of 

property? 

e. Constitutional commitments to gender equality? 

4. To what extent are customary law and associated institutions serving to recognise and 

protect community land rights? 

 

Week 2 

5. How are living customary law and contemporary customary institutions adapting to address 

women’s land rights? 

f. Are processes of social change such as declines in marriage, or in customary forms of 

marriage, leading to changes in land tenure systems?  

6. What is the evidence from different countries that customary law and institutions have been 

co-opted/corrupted to facilitate land grabs, mining deals and elite capture of resources? 

7. To what extent do the problems encountered by those with customary land rights derive 

from wider problems in relation to land administration systems in general?  

 

Concluding the discussion: Finding solutions 

To conclude the online discussion the focus will be on drawing out the trends, identifying policy 

recommendations and the need for SADC wide research. Recommendations will propose how 

customary law, traditional leadership and governance institutions can be consolidated as a force to 

protect inclusive community land rights and resource ownership models, enabling flexible land 

access and use, while also providing secure and defensible rights.   
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Signing up 

To participate in the discussion, you will need to sign up or create a profile on the Land Portal. It is 

quick, easy and free. We hope to attract a wide range of contributors with different positions and 

perspectives to shape this important regional conversation. Please feel free to share this invitation 

widely. 

https://landportal.org/user/login
https://landportal.org/user/register
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references to the listing below. 

 

 Augustine, Matthew. 2016. "The role of traditional leaders in post-independence countries: 

Botswana, Ghana and Zimbabwe." Helen Suzman Foundation, accessed 2 June. 

https://hsf.org.za/publications/hsf-briefs/the-role-of-traditional-leaders-in-post-

independence-countries-botswana-ghana-and-zimbabwe 

Beinart, W. 2014. "Verwoerd, Zuma and the Chiefs." Rural Women's Action Research Programme, 

UCT, accessed 5 February. http://www.customcontested.co.za/verwoerd-zuma-chiefs/. 

Chanock, Martin, 1991, ‘Paradigms, Policies and Property: A Review of the Customary Law of Land 

Tenure’, in: Kristin Mann and Richard Roberts (eds), Law in Colonial Africa, Portsmouth, NH: 

Heinemann Educational Books. 

Cheater, Angela. 1990. "The ideology of ‘communal’ land tenure in Zimbabwe: Mythogenesis 

enacted?"  Africa 60 (2):188-206. doi: 10.2307/1160332. 

Chu, Jessica. 2011. "Gender and ‘Land Grabbing’ in Sub-Saharan Africa: Women's land rights and 

customary land tenure."  Development 54 (1):35-39. 

Claassens, A. and C. O’Regan (2021). "Editorial Citizenship and Accountability: Customary Law and 

Traditional Leadership under South Africa’s Democratic Constitution." Journal of Southern 

African Studies 47(2): 155-172.Claassens, Aninka. 2013. "Recent Changes in Women's Land 

Rights and Contested Customary Law in South Africa."  Journal of Agrarian Change 13 (1):71-

92. doi: 10.1111/joac.12007. 

Claassens, Aninka. 2014. "Denying Ownership and Equal Citizenship: Continuities in the State's Use 

of Law and ‘Custom’, 1913–2013."  Journal of Southern African Studies 40 (4):761-779. doi: 

10.1080/03057070.2014.931061. 

Claassens, Aninka, and B Cousins, eds. 2008. Land, Power and Custom: Controversies generated by 
South Africa's Communal Land Rights Act. Cape Town: UCT Press. 

Clark, Michael, and Nolundi Luwaya. 2017. Communal land tenure 1994 to 2017: Commissioned 

report for High-Level Panel on the Assessment of Key Legislation and Acceleration of 

Fundamental Change, an Initiative of the Parliament of South Africa. Cape Town: Land and 

Accountability Research Centre (LARC). 

CLS. 2014. Communal Land Tenure Policy: Centre for Law and Society Position Paper for National 

Land Tenure Summit, 2014. Cape Town: Centre for Law and Society, University of Cape 

Town. 

Cotula, Lorenzo, ed. 2007. Changes in customary land tenure systems in Africa: IIED. 

Colson, Elizabeth, 1971, ‘The Impact of the Colonial Period on the Definition of Land Rights’, in: 

Victor Turner (ed), The Impact of Colonialism, Cambridge: Cambridge University Press. 

Cousins, Ben. 2007. "More than socially embedded: The distinctive character of ‘communal tenure’ 
regimes in South Africa and its implications for land policy."  Journal of Agrarian Change 7 

(3):281-315. 

Cousins, Ben, and Aninka Claassens. 2005. "Communal tenure ‘from above’ and ‘from below’. Land 

rights, authority and livelihoods in rural South Africa."  Competing Jurisdictions. Settling Land 
Claims in Africa:21-54. 

Cousins, Ben. 2011. Imithetho yomhlaba yaseMsinga: The living law of land in Msinga, KwaZulu-

Natal. In Research Report 43. Cape Town: Institute for Poverty, Land and Agrarian Studies.  

Devereux, Stephen. 1996. Fuzzy entitlements and common property resources: struggles over rights 

to communal land in Namibia. In Working Paper 44: Institute for Development Studies. 

https://hsf.org.za/publications/hsf-briefs/the-role-of-traditional-leaders-in-post-independence-countries-botswana-ghana-and-zimbabwe
https://hsf.org.za/publications/hsf-briefs/the-role-of-traditional-leaders-in-post-independence-countries-botswana-ghana-and-zimbabwe
http://www.customcontested.co.za/verwoerd-zuma-chiefs/


 

2 
 

CONCEPT NOTE FOR LAND PORTAL ONLINE DISCUSSION 28 JUNE– 9 JULY 2021 

Griffiths, Anne. 2019. Transformations on the Ground. Space and the Power of Land in Botswana: 

Indiana University Press. 

Hellum, Anne, and Bill Derman. 2009. "Government, business and chiefs: Ambiguities of social justice 

through land restitution in South Africa." In Rules of Law and Laws of Ruling: On the 
governance of law, edited by Franz von Benda-Beckman, Keebet von Benda-Beckman and 

Julia Eckert. Farnham, England: Ashgate Publishing Limited. 

Hull, Simon, and Jennifer Whittal. 2018. "Filling the gap: customary land tenure reform in 

Mozambique and South Africa."  South African Journal of Geomatics 7 (2):102-117. 

Kingwill, R. 2003. "Land issues scoping study: Communal land tenure areas." McIntosh, Xaba and 

Associates, accessed 12 April. http://www.sarpn.org.za/documents/d0000646/index.php. 

Lebert, T., and R. Rohde. 2007. "Land reform and the new elite: Exclusion of the poor from 

communal land in Namaqualand, South Africa."  Journal of Arid Environments 70 (4):818-

833. doi: http://dx.doi.org/10.1016/j.jaridenv.2006.03.023. 

MacMillan, Hugh. 1985. "Swaziland: Decolonisation and the Triumph of 'Tradition'."  The Journal of 
Modern African Studies 23 (4):643-666. 

Mamdani, M. 1996. Citizen and subject: Contemporary Africa and the legacy of late colonialism. 

Princeton: Princeton University Press. 

Mbiba, Beacon. 2001. "Communal land rights in Zimbabwe as state sanction and social control: A 

narrative."  Africa:426-448. 

McClendon, Thomas V. 2010. White Chief, Black Lords: Shepstone and the Colonial State in Natal, 

South Africa, 1845–1878: Boydell & Brewer. 

Morapedi, Wazha G. 2010. "Demise or resilience? Customary law and chieftaincy in twenty-first 

century Botswana."  Journal of Contemporary African Studies 28 (2):215 - 230. 

Nakanyete, Ndapewa F, Romie V Nghitevelekwa, Mark M Matsa, John Mendelsohn, Selma Lendelvo, 

and Fanuel Shikale. 2020. "Communal land tenure security for widows in the Eenhana 

Constituency of the Ohangwena Region, Namibia."  Journal of International Women's Studies 

21 (1):131-147. 

Ng'ong'ola, Clement. 1982. "The Design and Implementation of Customary Land Reforms in Central 

Malawi."  Journal of African Law 26 (2):115-132. 

Ntsebeza, L. 2005. Democracy compromised: Chiefs and the politics of land in South Africa. Leiden: 

Koninklijke Brill NV. 

Nyambu-Musemi, Celestine, 2007. ‘De Soto and land relations in rural Africa: breathing life into dead 

theories about property rights’.Third World Quarterly, 28 (8): 1457-1478. 

Okoth-Ogendo H.W.O., 1989, ‘Some Issues of Theory in the Study of Tenure Relations in African 

Agriculture’, Africa Vol 59, No. 1: 6-17. 

Okoth Ogendo, H.W.O., 2008. ‘The nature of land rights under indigenous law in Africa’. In Land, 

Power and Custom: Controversies generated by South Africa’s Communal Land Rights Act, 

eds. Aninka Claassens and Ben Cousins, 95-108. Cape Town and Athens: University of Cape 

Town Press and Ohio University Press. 

O'Laughlin, B. 2000. "Class and the customary: the ambiguous legacy of the Indigenato in 

Mozambique."  African Affairs 99 (394):5-42. doi: 10.1093/afraf/99.394.5. 

Ooomen, Barbara. 2005. Chiefs in South Africa: Law, power and culture in the post apartheid era. 

Durban: University of KwaZulu-Natal Press. 

Ossome, Lyn. 2014. "Can the Law Secure Women's Rights to Land in Africa? Revisiting Tensions 

Between Culture and Land Commercialization."  Feminist Economics 20 (1):155-177. doi: 

10.1080/13545701.2013.876506. 

Owusu-Sarbong, Christiane, Charles Crothers, Lungisile Ntsebeza, Robert Thorton, BB Biyela, Keshav 

C Sharma, Werner Zips, and Carl Wright. 2003. Grassroots governance?: chiefs in Africa and 
the Afro-Caribbean: University of Calgary Press. 

http://www.sarpn.org.za/documents/d0000646/index.php
http://dx.doi.org/10.1016/j.jaridenv.2006.03.023


 

3 
 

CONCEPT NOTE FOR LAND PORTAL ONLINE DISCUSSION 28 JUNE– 9 JULY 2021 

Peters, Pauline E. 2013. "Conflicts over land and threats to customary tenure in Africa."  African 
Affairs 112 (449):543-562. 

Peters, Pauline E. 2020. "The significance of descent-based ‘customary’ land management for land 

reform and agricultural futures in Africa." In Rethinking land reform in Africa new ideas, 
opportunities and challenges, edited by Cosmas Milton Obote Ochieng. African Development 

Bank. 

Peters, Pauline E, and Daimon Kambewa. 2007. "Whose security? Deepening social conflict 

over'customary'land in the shadow of land tenure reform in Malawi."  Journal of Modern 
African Studies:447-472. 

Ranger, Terence. 1993. "The Invention of Tradition Revisited: The Case of Colonial Africa." In 

Legitimacy and the State in Twentieth-Century Africa: Essays in Honour of A. H. M. Kirk-
Greene, edited by Terence Ranger and Olufemi Vaughan, 62-111. London: Palgrave 

Macmillan UK. 

Rose, Laurel L. 2002. "Women's Strategies for Customary Land Access in Swaziland and Malawi: A 

Comparative Study."  Africa Today 49 (2):123-149. 

Scoones, I. 2009. Land tenure dilemmas: next steps for Zimbabwe. In Livelihoods after Land Reform 
Programme. Sussex: Institute for Development Studies. 

Scoones, I. 2020. "Still debating land tenure reform in Zimbabwe." Zimbabweland, 28 August. 

https://zimbabweland.wordpress.com/. 

Southall, Roger, and Zosa De Sas Kropiwnicki. 2003. "Containing the Chiefs: The ANC and Traditional 

Leaders in the Eastern Cape, South Africa."  Canadian Journal of African Studies / Revue 
Canadienne des Études Africaines 37 (1):48-82. doi: 10.2307/4107364. 

Weinberg, Tara. 2015. The Contested Status of 'Communal Land Tenure' in South Africa. In Rural 
Status Report 3: Institute for Poverty, Land and Agrarian Studies. 

Weinberg, Tara. 2016. "Pushing the boundaries of customary law jurisprudence in Botswana: social 

science and the law in the case of Ramantele vs. Mmusi."  The Journal of Legal Pluralism and 
Unofficial Law 48 (2):186-207. doi: 10.1080/07329113.2016.1169056. 

Werner, Wolfgang. 2016. "Transforming Namibia's communal land: Labour reserves to sites of 

accumulation." Proceedings of the centenary conference of the Society of South African 

geographers, Stellenbosch. 

Werner, Wolfgang. 2018. "Land tenure and governance on communal land in Namibia." Second 

National Land Conference, Windhoek 1-5 October. 

Whitehead, Ann, and Dzodzi Tsikata. 2003. "Policy Discourses on Women's Land Rights in Sub–
Saharan Africa: The Implications of the Re–turn to the Customary."  Journal of Agrarian 
Change 3 (1‐2):67-112. doi: 10.1111/1471-0366.00051. 

Wicomb, W, and M De Souza. 2013. "An urgent rethink on customary law is needed." Mail and 

Guardian, accessed 20 October. http://mg.co.za/article/2013-06-21-00-urgent-rethink-on-

customary-law-needed. 

Wily, Liz Alden. 2017. "21. Customary tenure: remaking property for the 21st century."  Comparative 
Property Law: Global Perspectives:458. 

 

 

 

https://zimbabweland.wordpress.com/
http://mg.co.za/article/2013-06-21-00-urgent-rethink-on-customary-law-needed
http://mg.co.za/article/2013-06-21-00-urgent-rethink-on-customary-law-needed

	Discussion objectives
	Background
	The structure of the discussion
	Setting the scene
	Week 1
	Week 2
	Concluding the discussion: Finding solutions

	Signing up
	Selected references

