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. Introduction

1. The present report is submitted to the Humanh®RigCouncil by the Special
Rapporteur on the rights of indigenous peoplesyantsto her mandate under Council
resolution 33/12. In the report the Special Rapnortbriefly refers to the activities
undertaken since the submission of her last rdpditRC/36/46), provides a thematic study
on attacks against and the criminalization of iedigus human rights defenders and reflects
on available prevention and protection measures.c®hcludes with recommendations on
how various stakeholders can prevent violationsiammiove protection.

[I. Activities of the Special Rapporteur

2. Since she presented her last report to the HuRights Council, the Special
Rapporteur has carried out two official countryitgisto Mexico from 8 to 17 November
2017 (A/HRC/39/17/Add.2) and to Guatemala from 1 0 May 2018
(AJHRC/39/17/Add.3).

3. A more detailed description of activities is tined in the Special Rapporteur’'s
report to the General Assembly (A/72/186), in whitte highlighted recent thematic work
on indigenous peoples’ right to self-governanceisedtation and free, prior and informed
consent; indigenous peoples in isolation and initigtact; country visits; communications;
and other activities.

[ll.  Attacks against and criminalization of indigenous peoples
defending their rights

A. Introduction

4, The Special Rapporteur on the rights of indigenpeoples is gravely concerned at
the drastic increase in attacks and acts of vi@eagainst, criminalization of and threats
aimed at indigenous peoples, particularly thossragiin the context of large-scale projects
involving extractive industries, agribusiness, astructure, hydroelectric dams and logging.
These violations are occurring in the context éémsified competition for and exploitation
of natural resources, as observed during counsitsvand reflected in the increasing number
of related allegations. In several countries, iasegl militarization adds to the threats against
indigenous peoples. The Special Rapporteur hagftrer decided to prepare a thematic
report to draw attention to the escalation of tras®erns.

5. The focus of the present report is on the difitie characteristics of attacks against
and criminalization of indigenous peoples defendimgr rights under the United Nations

Declaration on the Rights of Indigenous Peoples amder human rights treaties, with

emphasis on violations occurring in the contextlefelopment projects. In the report the
Special Rapporteur considers the collective aniyighdal impact on indigenous peoples and
assesses the effectiveness of prevention and fiveteseasures, identifying good practices
and prevailing challenges with regard to protectiveasures for indigenous peoples. The
Special Rapporteur notes that indigenous peoptesubijected to criminalization in a range
of contexts including structural racism and diséniation, areas which may be the subjects
of future analysis and reports.

6. In accordance with the mandate, the Speciap®apur has continuously addressed
in her country reports, communications to Governsiepress releases and other public
statements concerns over indigenous leaders andeansrof indigenous communities, and

those who seek to defend their rights, who areestilip undue criminal prosecution and

other acts, including direct attacks, killings gats, intimidation, harassment and other forms
of violence.

7. Concerns have also been raised by other Unitgbhs human rights mechanisms,
including other special procedures and human riggbtsty bodies. The Special Rapporteur
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on the situation of human rights defenders has meatied acts of violence, stigmatization

and criminalization targeting persons engaged @ dhfence of environmental and land
rights, including in many cases indigenous leaderd community members (A/71/281).

While several reports in recent years have refeidle situation of criminalization and the

risks environmental human rights defenders faceréports have not specifically addressed
these concerns through the optic of indigenous lesbpghts nor focused on the collective

impact on indigenous communities (ibi#l3,lacuna the present report seeks to fill.

Methodology

8. In preparing the present report the Special Bappr has drawn from both primary
and secondary sources. Information received fiastgdhduring country visits as well as
communications sent by the mandate on allegedtioolhave informed the repért.

9. In order to consult a broad range of actorsecial Rapporteur launched a public
call for inputs on the subject of attacks against eriminalization of indigenous peoples and
their collective impact on communities and on thailable prevention and protection
measures. In response, over 70 written submissiensreceived, primarily from indigenous
and human rights organizations from various regitimes majority from Latin America. The
report also draws on a review of the wealth of regpon related aspects of the subject issued
by civil society, human rights mechanisms, inclgdmnegional human rights systems, and
independent national human rights institutions.

10.  Furthermore, the Special Rapporteur convenddicaday expert consultation in
Geneva on 19 and 20 March 2018 on the issue ofirmlipation and attacks faced by
indigenous peoples who seek to defend and assértriphts. The consultation provided a
space for dialogue between representatives ofémiigs peoples, civil society organizations
and human rights mechanisms to address the partideks faced by indigenous peoples,
their causes and consequences as well as coursetiaf for improving the protection of
indigenous peoples. In addition, a consultatiomitigenous representatives took place in
April 2018 on the sidelines of the Permanent Foaimindigenous Issues.

Normative framework

11.  An understanding of the nature of indigenousppes’ rights is necessary to the

discussion of the measures required to providesact®justice and reparations and other
human rights guarantees in the context of attaglsiinalization and other acts faced by

indigenous peoples as a consequence of their etfodssert and defend their rights.

12.  Attacks and criminalization affect a wide ramgfehuman rights. The causes and
impacts of criminalization and violence affectimgligenous peoples must be understood and
addressed within the particular framework of thatéthNations Declaration on the Rights
of Indigenous Peoples and international and regitianan rights instruments. These
international legal sources recognize indigenowples’ rights to self-determination and to
their traditional lands, territories and naturaaerces, self-government, cultures and ways
of life. For indigenous peoples, most of these@her human rights are enjoyed collectively,
reflecting the special relationship with their titawhal lands, territories and natural resources
which forms the basis of their collective identityd their physical, economic and cultural
survival.

13. The State’s responsibility to protect the rigtat life, liberty and security of person is
enshrined in article 3 of the Universal DeclaratidrHuman Rights, in articles 6 (1) and 9
(1) of the International Covenant on Civil and Bdéil Rights and in article 7 of the United
Nations Declaration on the Rights of Indigenous ke Both negative and positive
obligations are included: on the one hand, Statest mefrain from violating the rights of

See also Inter-American Commission on Human Ridgteéport on the Criminalization of Human
Rights Defender2015).

Information on all communications sent by the naadolders can be consulted at
https://spcommreports.ohchr.org/.
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human rights defenders while on the other hang,sheuld act with due diligence to prevent
and investigate human rights violations and brihg perpetrators to justice. Also of
relevance is article 30 of the United Nations Deatian, which affirms that military activities
shall not take place in the lands or territoriesrafigenous peoples unless justified by a
relevant public interest or otherwise freely agredth or requested by the indigenous
peoples concerned.

14.  Article 9 of the Covenant sets out the guaesithat no one shall be subjected to
arbitrary arrest or detention and that no one dhelldeprived of their liberty except on

grounds established by law. Anyone who is arresked be informed, at the time of arrest,
of the reasons for their arrest and brought promp#fore a judge and tried within a

reasonable time or released. It shall not be timergé rule that persons awaiting trial shall
be detained in custody.

15. The right to due process and a fair trial einglor in article 14 of the Covenant
stipulates that all persons are equal before thetgcare entitled to a fair and public hearing
by a competent, independent and impartial tribiavad have the right to be presumed
innocent until proved guilty. Everyone has the titghbe tried without undue delay, to free
legal counsel and free assistance of an interpifeétexy cannot understand the language used
in court. The United Nations Declaration on the Hégof Indigenous Peoples sets out in
article 13 that States shall take effective meastweensure that the right to indigenous
languages is protected and also to ensure thagendus peoples can understand and be
understood in political, legal and administrativeqeedings, where necessary through the
provision of interpretation. International Labourg@nization (ILO) Indigenous and Tribal
Peoples Convention, 1989 (No. 169) specifies iiclarfiO that preference should be given
to sanctions other than imprisonment when crimpnelishments are imposed on indigenous
persons.

16.  Self-determination is an overarching right @fmast importance for indigenous

peoples as it affirms their right to freely purstieir economic, social and cultural

development. The right to self-determination isheimed in common article 1 of the

International Covenant on Economic, Social and @alt Rights and the International

Covenant on Civil and Political Rights and in deti8 of the United Nations Declaration on
the Rights of Indigenous Peoples. The Declarationttee Right and Responsibility of

Individuals, Groups and Organs of Society to Pravaotd Protect Universally Recognized
Human Rights and Fundamental Freedoms recogniedegitimacy of the defence of land

rights by acknowledging the “valuable work” of humaghts defenders in the elimination

of violations, including those resulting from “thefusal to recognize the right of peoples to
self-determination and the right of every peoplexercise full sovereignty over its wealth
and natural resources”.

17.  The failure to ensure land rights constitutesdore underlying cause of violations of
indigenous peoples’ rights. The United Nations Betion on the Rights of Indigenous
Peoples affirms the right of indigenous peopleswo and control their lands and territories
in articles 25, 26, 27 and 32 while ILO Conventida. 169 enshrines territorial rights for
indigenous peoples in articles 14-19.

18. The right to development is affirmed in seveyadvisions of the United Nations
Declaration on the Rights of Indigenous Peoplesaliip in article 32, which states that
indigenous peoples have the right to determinedawelop priorities and strategies for the
development or use of their lands or territoriesl arther resources. The Declaration
furthermore affirms that States shall consult amdperate in good faith with the indigenous
peoples concerned through their own representatstéutions in order to obtain their free
and informed consent prior to adopting and implaimgnlegislative or administrative
measures that may affect them; their free and inéar consent should also be obtained prior
to the approval of any project affecting their landr territories and other resources,
particularly in connection with the developmentlization or exploitation of mineral, water
or other resources (arts. 27 and 32). In its juadpnce, the Human Rights Committee has
underlined that indigenous peoples’ right to p#rtite goes beyond consultation:
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“participation in the decision-making process misteffective, which requires not mere
consultation but the free, prior and informed consd the members of the community”.

19.  The rights to peaceful assembly and to freedbassociation are set out in articles
21 and 22 of the International Covenant on Civitl &vlitical Rights while the right to
participation in the conduct of public affairs amecision-making is enshrined in article 25.
The United Nations Declaration on the Rights ofdlettious Peoples furthermore affirms that
indigenous peoples have the right to participatéecision-making in matters which would
affect their rights, through representatives chdsgrthemselves in accordance with their
own procedures, as well as to maintain and devitleip own indigenous decision-making
institutions (arts. 5, 18, 20, 27 and 34).

20. The provision of and access to information prerequisites to ensuring that
indigenous peoples can participate in consultgtimtesses. Article 19 (2) of the Covenant
guarantees the right to “seek, receive and impéstination” as part of the right to freedom
of expression.

21. Before consultations can be carried out inticriato any proposed projects, States
must ensure that human rights and environmentahdtirgpssessments have been undertaken.
Binding legal obligations in this regard exist ietConvention on Biological Diversity (art.
14 (1) (a)), which requires States to undertakesitenmental impact assessment of [their]
proposed projects that are likely to have significadverse effects on biological diversity
with a view to avoiding or minimizing such effeesd ... allow for public participation in
such procedures”. The United Nations Framework @atign on Climate Change (art. 4 (1)
(f) similarly affirms the obligation for States émploy impact assessments of projects or of
measures undertaken by them to mitigate or adapflimeate change, with a view to
minimizing adverse effects on public health andhenquality of the environment. Both these
treaties have almost universal adherence, withah@6197 parties, respectively.

22.  The Rio Declaration on Environment and Develepinadopted in 1992, sets out in
principle 10 that everyone shall have access wrindtion, including on activities in their
communities, that States shall facilitate the opputy to participate in the decision-making
process and that effective access to justice, diteturedress and remedy in environmental
matters, shall be provided. The United Nations Emunent Programme (UNEP) has
underlined the importance of these “access rigimgfromoting transparent, inclusive and
accountable environmental governafce.

23. The Special Rapporteur on the issue of humgimtsiobligations relating to the
enjoyment of a safe, clean, healthy and sustaireahl#onment has emphasized that in order
to protect human rights, assessments of envirorahémpacts should also examine the
possible impacts of proposed projects and policieshe enjoyment of all relevant rights,
including the rights to life, health, food, wateousing and culture. Such assessments should
provide meaningful opportunities for the publigi@rticipate, should consider alternatives to
the proposal and should address all potential enmiental impacts, including transboundary
effects and cumulative effects that may occur assalt of the interaction of the proposal
with other activities; the assessment should résudt written report that clearly describes
the impacts; and the assessment and the finalidle@sould be subject to review by an
independent body (A/HRC/37/59). For indigenous pempthis obligation requires that the
information contained in the human rights impaseasment be available in their languages
and in a culturally appropriate form.

24.  The State’s obligation to provide an effectigenedy for human rights violations is
enshrined in article 2 (3) (a) of the InternatioBalvenant on Civil and Political Rights. This
requires that perpetrators be brought to justickthat victims be provided with reparation.
The United Nations Declaration on the Rights ofigetious Peoples (art. 40) affirms that
indigenous peoples have the right to access totaprbmpt decisions through, just and fair
procedures for the resolution of conflicts and disp with States or other parties, as well as

Poma Poma v. Per(CCPR/C/95/D/1457/2006), para. 7.6.

“UNEP: implementing principle 10 of the Rio Decldoa”, UN Environment, 19 August 2016.
Human Rights Committee, general comment No. 314P6A the nature of the general legal
obligation imposed on States parties to the Covienan
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to effective remedies for all infringements of th&idividual and collective rights. Such
decisions shall give due consideration to the enstdraditions, rules and legal systems of
the indigenous peoples concerned and to interretltmman rights.

25.  Furthermore, article 8 of the United NationgsRetion on the Rights of Indigenous
Peoples sets out the right to effective mechanfemgrevention of, and redress for, actions
which have the aim or effect of dispossessing iewliys peoples of their lands, territories or
resources. Article 10 stipulates that indigenouspfes shall not be forcibly removed from
their lands unless they have provided their freéeyjand informed consent. Should violations
have occurred, victims have the right to fair redrencluding restitution and compensation,
and, where possible, the option of returning tirttamds. When this is not possible, they are
entitled to just, fair and equitable compensatartlie lands, territories and resources which
they have traditionally owned or otherwise occup@d used and which have been
confiscated, taken, occupied, used or damaged. €osagion shall take the form of lands,
territories and resources equal in quality, size lagal status or of monetary compensation
or other appropriate redress (art. 28).

26.  Transnational corporations and other businegsrgrises should respect human
rights, as set out in the Guiding Principles oniBess and Human Rights: Implementing the
United Nations “Protect, Respect and Remedy” Fraonkywhich rest on three pillars: the
State duty to protect against human rights abugehitd parties, including businesses; the
corporate responsibility to respect human rights] ¢he need for access to an effective
remedy for victims of business-related human righitsises. Principle 18 requires that
business enterprises identify and assess any axtpatential adverse human rights impacts
through meaningful consultation with potentiallyeated groups as an integral part of their
responsibility to respect human rights.

Root causes and drivers behind attacks and crimalization

27.  The intensified competition over natural resesrled by private companies, at times
with government complicity, has placed indigenoosnmunities seeking to protect their
traditional lands at the forefront as targets abpeution.

28.  As documented by the Special Rapporteur, ins&of criminalization and violence
arise, in most cases, when indigenous leaders @mdhanity members voice opposition to
large projects relating to extractive industriegrilausiness, infrastructure, hydroelectric
dams and logging. In other instances, indigenoaplps’ ways of life and subsistence are
deemed illegal or incompatible with conservatiodigies, leading to the prohibition of
indigenous traditional livelihoods and the arrdstention, forced eviction and violations of
other human rights of indigenous peoples. Thiscteis explored in her report to the General
Assembly (A/71/229). An additional emerging concésnthe rush to undertake climate
change adaption and mitigation measures which,sankbey build in human rights
safeguards, risk undermining the rights of indigengeoples. The Special Rapporteur
explored this issue in a previous report to the HniRights Council (A/HRC/36/46).

29. Since she assumed the mandate, the SpeciabReyophas witnessed a number of
large-scale  projects first-hand, including duringffictal visits to Brazil
(A/HRC/33/42/Add.1), Guatemala (A/HRC/39/17/Add.Bpnduras (A/HRC/33/42/Add.2),
Mexico (A/HRC/39/17/Add.2), the United States of énca (A/HRC/36/46/Add.1) and the
Sapmi region of Norway, Sweden and Finland (A/HR342/Add.3). She has heard
numerous testimonies and continuously receivesnmdton, as part of her duties under the
mandate to address communications on alleged huights violations, indicating the
devastating impacts that certain projects havendigénous peoples, resulting in serious
negative impacts on their systems of governmesgtakoohesion, livelihoods, environment,
health and rights to food and water.

30. A crucial underlying cause of the current isiéad attacks is the lack of respect for
indigenous peoples’ collective land rights andftfiire to provide indigenous communities
with secure land tenure, as this in turn undermtheg ability to effectively defend their

lands, territories and resources from the damageechby large-scale projects. This is a
concern that has been raised by the Special Rappaince the creation of the mandate in



A/HRC/39/17

2001. However, the urgency of addressing this sitnas taking on a new dimension in view

of the rapidly expanding encroachment by largeesgabjects. Meanwhile, the important

contribution indigenous peoples can make in terfersuring better conservation and

climate change adaption and mitigation strategilesesssed in recent reports (A/71/229 and
A/HRC/36/46) cannot reach full potential if indigrrs peoples’ land rights are still being

contested.

31. While some countries have adopted legislatimtepting indigenous collective land

rights, challenges still remain in ascertainingstheghts in practice. Commonly, legislation
pertaining to, for example, forestry, mining ané #mergy sector is not harmonized with
indigenous peoples’ territorial rights and thesghts are disregarded to the benefit of
commercial interests.

32. Disregard of indigenous rights of traditionainds ownership breeds tensions,
subsequent violence and criminalization, as indigsrpeoples become trespassers or illegal
occupants of their own lands, subject to criminarges such as “usurpation” or illegal
occupation, and liable to forced evictions and remhfrom the lands they rely upon for their
livelihoods, social and cultural cohesion and $péli traditions. In the worst instances,
escalating militarization, compounded by historioadrginalization, results in indigenous
peoples being targeted under national securityaxtsantiterrorism legislation, putting them
in the line of fire, at times literally, by the ayrand the police (A/HRC/24/41/Add.3).

33.  The priority of indigenous peoples is the pette of their traditional lands,

territories and natural resources. Indigenous mopjuestion a purely commercial
development model which disregards their rights aadses irreparable harm to the
environment and the natural resources they deperfdrdheir survival.

34. The Special Rapporteur is particularly conceéroger the rapid increase in such
projects, commonly funded through international bitateral investment agreements, as the
financial gains primarily benefit foreign investaxtio have little or no regard for the rights
of local indigenous communities and environmentatgction. All too often, these projects
leave affected indigenous peoples further margirdliand entrenched in poverty as their
natural resources are destroyed. Furthermoregtiad tonstruct of projects funded through
investment agreements is generally designed toueéclpossibilities for affected
communities to seek remedies and redress (A/7BAIA/HRC/33/42).

35.  The escalation of attacks against indigenooplps is occurring in the context of a
skewed power structure whereby private companietdvgignificant influence over States
and ensure that regulations, policies and investagreements are tailored to promote the
profitability of their business. The complexity @frporate structures in the global economy
represents a further challenge as intricate andupkayers of ownership obstruct access to
information and efforts to hold the private se@ocountable for human rights due diligence.

36. The Special Rapporteur is gravely concernethatglobal pattern of persistent
disregard for the rights of indigenous peoples w&h® voicing concerns over the negative
impacts of development projects on their lands.hSpiojects are frequently undertaken
without consulting with the indigenous peoples @ned, nor is their free, prior and
informed consent sought. When measures have bekmtaken to consult with indigenous
peoples, they have often been culturally inappedprilacked good faith and been driven
primarily by an incentive to have already elabadapojects rubber-stamped, with no
intention of allowing for genuine review or pargietion in their design and execution. All
too often, such so-called consultations have cdedigisions and undermined indigenous
decision-making institutions.

37.  The Special Rapporteur on human rights defantdas warned that the lack of
information and transparency and opaque decisidkingaare not only major flaws in the
implementation of large-scale development projbuatsalso lead to the disempowerment and
vulnerability of defenders and affected communitied seriously undermine the credibility
and legitimacy of both State and non-State actorglved in the projects (A/68/262).

38. Indigenous peoples are increasingly challengsugh projects through social
mobilization and legal avenues. In retaliationddwocating for the protection of their lands,
indigenous peoples are being accused of being@destio development and acting against
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VI.

national interests. Indigenous leaders and comimegrseeking to raise their concerns over
the negative impacts of projects on their rightslihoods and the environment have been
targeted in violent attacks. They have been killtwcibly displaced, threatened and
intimidated and subjected to insidious harassmetité form of criminal charges which are
often nebulous, grossly inflated or fictitious. Taien of these attacks, whether violent or
legal, is to silence any opposition by indigenoaspes to business interests and to prevent
indigenous peoples from exercising their rights.

39. Even when indigenous peoples have managedctessfully challenge projects in
court and when injunctions have been ordered, camepatill plough ahead with projects in
disregard of judicial orders to suspend them. Thectl Rapporteur is furthermore deeply
concerned that in recent cases, high courts halered consultations to take place after the
initiation of large-scale projects in an attemptl@im, ex post facto, that international norms
have been complied with. This is not in accordamdth international standards on
consultation and consent (see A/HRC/39/17/Add.8a.[3av).

A global crisis unfolding

40. Recent studies by the Special Rapporteur osithation of human rights defenders
(A/71/281) and the Special Rapporteur on humantsigind the environmerave raised
alerts over “a global crisis” of attacks againswissnmental human rights defenders,
highlighting that many of these defenders are mesmbEindigenous communities.

41. Inareport on human rights defenders killedlgwide in 2017, the authors document
the murders of 312 defenders in 27 countries aditate that 67 per cent of the persons
killed were engaged in the defence of land, enwitental and indigenous peoples’ rights;
nearly all the killings occurred in the contextroégaprojects, extractive industry and big
business. About 80 per cent of the killings toakcglin just four countries: Brazil, Colombia,
Mexico and the PhilippinesAnother source documented 200 killings acrossastries in
2016 of people defending their land, forests amdrs against destructive industries. The
authors concluded that almost 40 per cent of thuselered were indigenous and that Latin
America accounted for more than 60 per cent okiliegs.®

42.  The Special Rapporteur has observed a disdomgerscalation of violent attacks
through the mandate to issue communications anértaice fact-finding country visits.
While the vulnerability of indigenous peoples ttaaks while seeking to defend their lands
has been a long-standing concern of the mandatelrétstic escalation of such acts in recent
years is of grave concern. The Special Rapportasrrbcorded a significant and rising
number of such attacks in Brazil, Colombia, Ecua@@ratemala, Honduras, India, Kenya,
Mexico, Peru and the Philippines, not an exhaudiste The same countries have been
identified by other human rights mechanisms and siciety organizations that monitor
attacks against indigenous peoples, providing stesi indications that these countries
represent particularly worrying situations; autties of these countries have repeatedly been
urged to take action to improve the protectiomaiigenous peoples but have failed to do so.

43.  The situations in the countries named abovepartcularly worrisome; however,
patterns of concern are also found in other coesitnd it should be emphasized that the
number of reported attacks do not provide the fidture as the ability to report cases is
affected by several factors. Among these are th@teness of indigenous communities,
access to means of communication, linguistic ditieesnd lack of recognition of indigenous
peoples as such. The strength of the national huights civil society groups and the extent
to which local human rights organizations liaisehwindigenous organizations are other
factors which affect reporting. It must be presuntiedt in large parts of the world, a

[=2]

John KnoxPolicy Brief: Environmental Human Rights DefendersA Global CrisigVersoix,
Switzerland, Universal Rights Group, 2017).

7 Front Line Defender#\nnual Report on Human Rights Defenders at Rig0kv (Dublin, 2018).

fec]

Global WitnessDefenders of the Earth: Global Killings of Land aBdvironmental Defenders in
2016(London, 2017).
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significant number of attacks against indigenouemi#ers go unreported and never figure in
the media.

44.  While the killing of indigenous defenders regeets the worst human rights violation,

such attacks tend to occur in the context of viodeand threats against them and their
communities, including enforced disappearances;efbrevictions, judicial harassment,

arbitrary arrests and detention, limitations to freedom of expression and freedom of
assembly, stigmatization, surveillance, travel beamg sexual harassment.

45.  Although some global estimates exist of the Imemof defenders who have been
killed, there is no such information available be £xtent to which judicial harassment and
criminal charges are levied against indigenous fesod he criminalization of indigenous
peoples occurs in a variety of contexts and retiesa multitude of penal provisions.
Commonly, criminal charges are brought againsigedous peoples who oppose large-scale
projects and seek to inform and organize their canities, demanding access to information
and the right to participate in consultations andive their free, prior and informed consent.
Leaders are targeted as a strategy to supressiamcksthe entire community.

46.  Several situations where private entities hpr@vided false information or filed
unsubstantiated allegations against defenders baea brought to the attention of the
Special Rapporteur. Reports indicate that judgebk @onsecutors have contributed to the
misuse of criminal law by accepting false testimoisguing warrants without sufficient
evidence, allowing unfounded prosecutions to advaral improperly interpreting the law
to incriminate indigenous defenders. While legmiatmay not be directly involved in
criminalization, they contribute through the adoptof laws that unduly punish expressions
of rights such as freedom of expression and asseonlgass legislation that includes vague
definitions of criminal offences, including serioaffences such as terrorishthe Inter-
American Court of Human Rights has raised concenes biases and stereotypes in the
reasoning in national jurisprudence regarding prosens of indigenous peoples under
antiterrorist legislation in the case of the Mapaigeople in Chilé?

47.  Prior to the presentation of criminal chargésfamation and smear campaigns are
often directed through social media against indigsn peoples, their leaders and
communities, accusing them of being anti-develogn@erd acting against the national
interest. Hate speech based on racism and disaiimmfuels such discourse. In the worst
cases, social media portray indigenous peopleseasb@rs of criminal gangs, guerrillas,
terrorists and threats to national security. Defdonacampaigns are often developed by
business actors (see A/HRC/39/17/Add.2, para. with the overt or covert support of
corrupt government officials whose financial intseare affected by indigenous peoples’
defence of their lands.

48.  Multiple, broad and ill-defined criminal chasgeare often brought, including
trespassing, usurpation, conspiracy, kidnappingraon, disturbance of public order and
incitement of crime. In several countries a crinfeaggravated usurpation is commonly
brought against indigenous land rights defendeasisgressors are considered to have been
caught in flagrante, which implies a restriction tre right to defence guaranteed in
international human rights standards. It is widedported that states of emergency are
declared to suspend judicial guarantees and justiéy suppression of peaceful social
protestsit

49. At times, arrest warrants are issued on thés lmdgpoor evidentiary standards and
uncorroborated witness testimonies and where thiereno clear links between the charges
and the alleged acts. At times, the accusatiohtofapecify individual responsibility for the

alleged acts, for example when arrest warrantssateed for several community members,
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Inter-American Commission on Human RigiRgport on the Criminalization of the Work of Human
Rights Defendergaras. 57 and 63-71.

Inter-American Court of Human Rightdprin Catriman and others v. Chilgidgment of 29 May
2014, para. 228.

Article 19,A Deadly Shade of Green: Threats to EnvironmentahBin Rights Defenders in Latin
America(London, 2016), p. 40; and Protection Internatip@aiminalisation of Human Rights
Defenders: Categorisation of the Problem and MeasineRespons@russels, 2015), pp. 23-24.
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accusing them all of being responsible for a sirgglminal act such as a murder without
referring to their individual role; this would appeto be a form of collective punishment
against an entire community. In some instancesstwarrants are deliberately not executed
but left pending, leaving the indigenous persoea#d under the perpetual threat of being
arrested when it is deemed convenient for the aitigm

50.  Procedural guarantees are frequently flaumedraligenous peoples are particularly
disadvantaged as they may not have the meanskdegge counsel. They are unlikely to be
in a position to demand the assistance of an irgggp as in most countries where indigenous
languages are spoken interpretation is rarely bawailable within the judicial system, nor
do ordinary justice systems give much, if any, ademtion to the customs, traditions and
legal systems of indigenous peoples. The proseacutid indigenous individuals is
characterized by prolonged periods of pretrial ofd@, at times lasting several years,
especially in the case of indigenous leaders. Tragegjic objective is to deprive communities
of their voice. Even if they are acquitted, indigas individuals are rarely awarded remedies.

51. Indigenous institutions and organizations halso been subjected to illegal

surveillance, registration and confiscations undmious pretexts, such as the control of
foreign donor funding. Laws imposing registrati@guirements and the control of funding
of certain organizations weaken the ability of gefious communities to mobilize and

restrict the support they receive from civil sogietganizations. The strategy of silencing
indigenous communities often extends to the ciodisty organizations and lawyers who
seek to assist them: there have been cases ofrawpe represent indigenous communities
being physically attacked and even victims of gutiiial execution.

52.  The administrative and legal challenges thdigignous peoples face in such situations
require specific and targeted support from cividisty and the international community that
is different from the support they need when they\actims of threats or physical attacks.
Criminalization is a sensitive issue for the intgronal community, which does not want to
be seen to be interfering in domestic legal prazeddowever, when supporting companies
or Governments that engage in these practicesnatienal actors such as multilateral
development banks, international financial insiias or funds such as the Green Climate
Fund risk contributing to and exacerbating crimizetion.

53. Inthe preparation of the present report, thectl Rapporteur received information
about hundreds of situations of attacks and criliziation taking place in many parts of the
world. To highlight the overall deteriorating sitioan, she provides recent examples,
emphasizing that they are not meant to be an ekfiausut, regrettably, only snapshots of
the unfolding crisis. They do, however, give som&ghts into the current state of affairs.

54.  The Special Rapporteur was particularly distdrbo observe the dire situation of
indigenous defenders in Guatemala during her necsint official country visit in May 2018.
A staggering seven indigenous leaders were killeihd and shortly after her visit. They
were killed in different locations by different nmsa some were shot in the head and in the
back while others were stabbed in the throat ael bodies mutilated by machetes. All were
representatives of two indigenous farmers’ orgamina advocating for land rights and
political participation. The killings took place ambroader national context of a pernicious
closing of spaces for civil society. The PresideihGuatemala has been publicly hostile to
human rights organizations; draft legislation imlipaent seeks to restrict the work of non-
governmental organizatioA3 and social media, driven by private actors, stigrea
indigenous peoples defending their rights, labgllihem criminals and terrorists who are
anti-development (see A/HRC/39/17/Add.3, parasarad 58).

55.  Added to this situation is the escalating nundfecriminal charges — reportedly in
the hundreds — being filed in Guatemala againstgembus leaders and community
members. The active participation of private esditin pressing charges implies that
prosecutors and judges are colluding with compaanelslandowners in some of these cases.
While in Guatemala, the Special Rapporteur visgederal indigenous leaders in prison in
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retaliation for their land rights advocacy and s to litigate against large-scale projects
on their territories. Arrest warrants have beeundsgsfor vague charges and in some instances
on the basis of uncorroborated witness testimoilies.repeated suspension of hearings and
the long periods of pretrial detention violate faial guarantees (ibid., paras. 52-58).

56. In Kenya, the mandate of the Special Rappottasiong-standing concerns over the
situation of several indigenous peoples, includirgSengwer, the Ogiek and the Maasai, in
particular in relation to conservation and climel@ange projects. In the past two years, there
has been an escalation of violence in the Embalvast where the Kenya Forest Service has
repeatedly evicted and burnt Sengwer homes anstedreommunity membe#sThese acts
have taken place despite the fact that the Sengmeen litigation challenging the evictions
and a court injunction has been issued to prehergvictions in the interim. Several Sengwer
have been shot by the Kenya Forest Service, inodudiSengwer herder who was killed in
January 2018. The European Commission has funadidhate change project in the area,
with the Kenya Forest Services among the recipiehtsinding. The Special Rapporteur
issued a public call for the project to ensure eesfior human rights and, within days, the
European Commission decided to suspend the prpgading an assessment of its human
rights compliancé?

57. In the Philippines, indigenous peoples arensdiived and suspected of being
members of the communist New People’s Army and Hen subjected to attacks, forced
displacements, arbitrary arrests and threats. aviitiation has rapidly escalated in recent
years and the number of extrajudicial executions ihareased dramatically. Indigenous
Lumad communities in Mindanao have been particyltarigeted?

58. Inretaliation for having raised concerns dterescalating violence, in February 2018
the Special Rapporteur was herself mentioned, hegetith 30 other known advocates for
indigenous peoples’ rights and some 600 peopleotal,tin a petition submitted by the
Department of Justice requesting that a Manila tcdaclare the Communist Party of the
Philippines and the New People’s Army terrorist aodawed organizations. The petition
claims that the named individuals are known officend members of the organizations. The
Special Rapporteur vigorously rejects these acmrsats baseless and irresponsible. The
stigmatization and defamation of human rights daées jeopardize their security. The
Special Rapporteur wishes to express her appreci&ir the expressions of support and
solidarity that she has receivand urges the international community to continoe
monitor the situation and the safety of human ggléfenders in the Philippines.

59. In Colombia, most killings of human rights deders are taking place in rural areas
where the Revolutionary Armed Forces of Colombiagte’s Army (FARC-EP) was
historically present and indigenous peoples are rgmdhe most affected (see
A/HRC/37/3/Add.3, paras. 8-11). There is a perstdigma associating indigenous peoples
with guerrillas. Since the signing of the peaceeagrent between the Government and
FARC-EP in 2016, some 50 indigenous leaders hase kided. Furthermore, the continued
presence of the National Liberation Army and theréasing threats from and attacks by
former paramilitary groups aggravate the situatidine Human Rights Ombudsman
continues to raise early warning alerts of atteahkg threats against indigenous peoples in
various regions and the Constitutional Court hase@ that a number of indigenous peoples

13 See KEN 1/2017 and KEN 7/2017, available at bfspgsommreports.ohchr.org.

14 KEN 1/2018 and OTH 1/2018. See also OHCHR, “Indéegenrights must be respected during Kenya
climate change project, say UN experts”, pressasalel5 January 2018.

15 PHL 4/2015, PHL 8/2017, PHL 16/2017 and PHL 2801

16 Including from the Special Rapporteur on the situsof human rights defenders (OHCHR,
“Accusations against UN expert a retaliation byliBpines, say fellow rapporteurs”, 8 March 2018)
and from the International Union for the Conservatié Nature, UNEP, the Saami Council, the
European Parliament, the Permanent Forum on Indigelssues, the Committee on the Elimination
of Racial Discrimination, the United Nations Collahtive Programme on Reducing Emissions from
Deforestation and Forest Degradation in Develo@ngntries, the Expert Mechanism on the Rights
of Indigenous Peoples, the Center for Internati@mmalironmental Law, Amnesty International, Front
Line Defenders and others.
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in the country are at risk of extinctiori. The Special Rapporteur has sent several
communications on the killings of indigenous leadby armed group%and on arbitrary
detentions, prosecutions and the excessive useroé fby government forces against
indigenous protestets.

60. Brazil is by far the most dangerous countrihenworld for indigenous human rights
defenders. During the Special Rapporteur’'s countisit to Brazil in 2016 (see
A/HRC/33/42/Add.1, paras. 18 and 31), community fbera in Mato Grosso do Sul showed
her bullet wounds on their bodies and took herlézgs where family members had been
killed. They also recounted incidents of arbitrargests, torture and criminalization of their
leaders. Both government and civil society orgaions working with indigenous peoples
provided her with disturbing accounts of a regplattern of threats and intimidation by State
and private actor®.Impunity is pervasive in relation to attacks, ikifJs and intimidation of
indigenous peoples and frequently arise in contesktsre indigenous peoples attempt to
assert their rights over their lands and go harghird with the criminalization of indigenous
leaders.

61. During her visit to Honduras in 2015 (A/HRC/8&/Add.2), the Special Rapporteur
observed that criminalization frequently occurredhie context of peaceful protests against
logging, mining or hydroelectric projects. Indigeisoleaders have been tried for offences
such as appropriation of land and damage to pripat@erty, among others. While in
Honduras, the Special Rapporteur met with Bertae@&; who was subsequently killed
because of her opposition to the Agua Zarca dammerdhdigenous Lenca defenders have
also been attacked and killed.

62. The Special Rapporteur, together with othecigp@rocedure mandate holders, has
sent several communications on the situation botthé Government of Honduras and to
financial investors supporting the Agua Zarca dawjget?! Several financial investors,
including the Netherlands Development Finance Camw#aMO, the Central American
Bank for Economic Integration and Finnfund, susgehidinding for the project. After a year-
long probe, an investigative panel known as theritional Advisory Group of Experts
(GAIPE) concluded in November 2017 that Honduraaiesagents and senior executives of
the hydroelectric company Desarrollos Energéticnsietlad Andnima had colluded in the
planning, execution and cover-up of the assassinati Berta Caceres.

63.  Concerning India, allegations have been rede®ut the failure to ensure free, prior
and informed consent in the states of Jharkhanddhyw Pradesh, Chhattisgarh and
Telangana in the context of logging, mining andsawmation projects affecting Adivasi lands
and resources. In August 2017, 10 persons, amamg thwomen, were arrested when they
conducted a peaceful demonstration against thdi@viof 40,000 families, among them
Adivasi communities, as a result of the megaprdadhe construction of the Sardar Sarovar
dam in the Narmada river vall@/Concerns have been raised by the mandate in ragh-
India about Adivasis who have been attacked, stiigethfor alleged association with Maoist
Naxalites and prosecuted under security legislaiieiuding in the states of Chhattisgarh
and Telangan#.

64. The Special Rapporteur visited Mexico in 204d abserved that threats, harassment
and criminalization of members of indigenous comities during consultation processes
tended to undermine the “free” character of thasesaltations. For example, members of
the Yaqui tribe have suffered various attacks,ata@nd criminalization for opposing the
construction of an aqueduct and a gas pipeline,fandemanding consultations and that
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their free, prior and informed consent be soughtpimjects built in their territories. The
indigenous leader Mario Luna was detained in 201drominal charges of illegal deprivation
of liberty and theft for leading community protes$énce his release he has continued to be
threatened and attacked, despite calls from thehEtCommission for Human Rights of
Mexico to ensure his protection and the requestingrecautionary measures in favour of
the Yaqui community by the Inter-American Commission Human Right& She also
observed the serious situation of attacks and mi@egainst indigenous communities in the
Guerrero Mountains, the Sierra Tarahumara (Chihajphod Chiapas.

65. In Ecuador, concerns have been raised overadesituations, including attacks
against and criminalization of Sapara leaders doly Gloria Ushigua on charges of terrorist
acts, sabotage and obstruction for opposing petmolexploitation on indigenous
territories?®

66. In Thailand, indigenous livelihoods such astiohal farming and beekeeping have
been banned and indigenous peoples have beend:frimte lands declared “protected areas”
despite evidence of the contributions of indigenpegples’ traditional livelihood practices
to biodiversity conservation and climate changeigaiton and adaptation (A/71/229,
A/HRC/6/15/Add.3 and A/HRC/24/41/Add.3).

67. On 3 May 2017, the Supreme Court of Peru aeglithe Quechua defender Maxima
Acufia de Chaupe, who had been charged with ilggattupying land. Due to her opposition

to the Yanacocha mining company, she has beendtim\of several attacks, intimidation,
attempted evictions and judicial harassment. Orabghe was acquitted of all charges and
her land rights were recognized. The Special Rappoon the rights of indigenous peoples,
together with other special procedure mandate heldes sent several communications
relating to Ms. Acufia de Chaupe’s cdsed has also expressed concern over the conviction
of the Aymara leader Walter Aduriri, who was senthto seven years in prison in July
2017 on charges of causing disturbances in theegbat protests against mining concessions
in the Puno region of Pefé.

68. In Ethiopia, indigenous Anuak land rights defens have been prosecuted under
antiterrorist legislation and subjected to prisentences, torture and solitary confinentént.

69. In 2012, authorities in the Russian Federatimoduced a so called “foreign agent
law”. According to the law, non-governmental orgaaions must declare themselves
“foreign agents” if they exercise political actieis and receive funds from abroad. The
Russian Association of Indigenous Peoples of theiNis the main indigenous umbrella
organization. In 2012, the Ministry of Justice srsgied its operations for three months on
the grounds that the organization’s rules werdmobmpliance with the new legislation. In
2014, two indigenous defenders were prevented framelling from the Russian Federation
to New York to take part in the World Conferenceliodigenous Peoples and attempts were
made to prevent two others from travellfig.

70. In 2016, thousands of protestors, includingivéatAmericans, protested against
construction of the Dakota Access Pipeline at tirelér of North and South Dakota, close to
the Standing Rock Sioux Reservation in the UnitedeS of America. While Sioux leaders
advocated for protests to remain peaceful, Stateelsforcement officials, private security
companies and the North Dakota National Guard eyepla militarized response to protests.
More than 400 people were allegedly arrested, aBoyter cent of them from the Standing
Rock Sioux tribe, including Chairman Dave Archamnlbadl Civil society organizations
reported the use of excessive violence and huioitiatduring the arrests (see
A/HRC/36/46/Add.1, paras. 63—72).
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VII.

Individual and collective impacts

71. The targeting of indigenous persons affectsh bibte individual members of

indigenous communities as well as the communiteea @hole. The killings of indigenous
leaders and community members cause irreparabia had damage the social fabric of
indigenous peoples. Such attacks are undertaken thit express intent to silence their
voices, disrupt their organization and impede tladuility to express their concerns over
matters affecting their communities. The remotersdssdigenous communities and their
limited access to the State authorities respondieproviding protection and bringing

perpetrators to account leave indigenous peopleplarly vulnerable.

72.  The criminalization of indigenous community nimrs also has widespread impacts
which affect the accused person, their family dmal hroader community. Whereas in the
case of killings, where the attackers may be aaiimgehalf of a private actor, in the case of
prosecutions, State authorities are clearly andedgtresponsible for acts which stigmatize
indigenous individuals and communities and plaeertlat risk.

73.  As previously noted, prosecutions of indigencosnmunity members are often
preceded by defamation campaigns, at times witistrac discriminatory overtones, which
seek to discredit and undermine the legitimatetriflindigenous peoples to participate and
voice their opinion in matters that affect them #imeir lands, territories and resources.

74. At the individual level, by issuing arrest vwarts for indigenous leaders on
unsubstantiated and vague charges the State sediksitttheir ability to continue their
important role as representatives of the commurstygmatizing indigenous leaders by
calling them criminals suggests that they are eptitable representatives of the community,
causes personal humiliation and seeks to aliehat® twithin the community and disrupt
social cohesion. Further, alleging that they ammicals places them at significant risk of
becoming targets of violent attacks. It can alssultein restrictions on their freedom of
movement and force them to either go into hidinthimitheir territories or to abandon their
communities and — depending on the level of thragtsnst them — may oblige them to go
into exile.

75.  Prosecution of indigenous individuals has sigant impacts both on their mental and
physical well-being and on their economic situatidhey are forced to invest time and
financial resources in their defence and to paytfawvel expenses, and attendance at court
hearings puts them at risk of losing their livebldo They will have reduced possibilities to
defend the rights of their communities, as thesotgces and energies may be depleted in
defending themselves against criminal charges.

76. Indigenous peoples are often held in deterfaeilities far from their families and
communities. Extended pretrial detention and trf@se long-term impacts on a family’s
livelihood, as the detained person may be the pxirabeeadwinner or may miss planting or
harvesting seasons. Having witnessed the impactpra$ecutions, other community
members may feel constrained to discontinue adyosaccommunity concerns out of fear
of retaliation and of being subjected to criminahges themselves. In such cases, criminal
prosecution will have succeeded in destabilizirgydtcial and political organization of the
indigenous communities concerned. Prosecution dfgenous traditional, cultural or
spiritual leaders, who play a pivotal role in tfentnuation of their peoples’ traditions and
their social, political and cultural institutioris,of particular concern.

77. Evenif criminal charges are eventually dropgesdtrial detentions may last extended
periods of a year or more and for the individuag stigma and loss of employment and
family and community ties may be long-lasting anffiallt or impossible to repair.
Ultimately, acts of criminalization that disruptetiparticipation of indigenous peoples in
defining priorities and strategies for the develeptrand use of their lands or territories and
other resources will result in increased margimdiin and social inequalities.

78.  Furthermore, indigenous women who are crimmedli suffer gendered impacts.
Smear campaigns tend to target indigenous womespbgading rumours that they are
dishonourable women of poor reputation who violatiigenous traditions by engaging in
public participation and advocacy on community @ne. The aim of such defamation is to
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disempower and alienate women from their familied @mmunities. While the majority of
indigenous individuals who face criminal charges aren, women bear the brunt of their
absence as they have to single-handedly assumesptinsibilities for securing resources to
sustain the family, including food and the meansetiod their children to school. During her
recent country visit to Guatemala, the Special Raepr met with numerous indigenous
women whose husbands were detained and heardhdinst- accounts of the dire
consequences for the affected women and the familie

VIIl. Prevention and protection measures

79.  States must adopt measures to prevent anccpiotégenous peoples. It is crucial in
this regard to establish accountability for thossponsible for attacks against indigenous
peoples. The widespread impunity for violent aajgiast indigenous peoples globally
continues to perpetuate their vulnerability andgialization.

80. To prevent conflicts and attacks, it is impe®athat authorities at the highest level
recognize publicly the rights of indigenous peopd@sl, in particular, their right to self-
determination, including the right to determineopities for the development or use of their
lands or territories and other resources. As siiedl in article 32 of the United Nations
Declaration on the Rights of Indigenous PeoplesteStshall consult and cooperate in good
faith with the indigenous peoples concerned thraigiir own representative institutions in
order to obtain their free and informed consentno the approval of any project affecting
their lands or territories and other resourcegjqaarly in connection with the development,
utilization or exploitation of mineral, water orhatr resources.

81. Enabling a safe environment for indigenous jEofw advocate for their rights is key.
Some countries have adopted legislation, policie$ grogrammes to provide protection
mechanisms for human rights defenders, includidggenous leaders and defenders. In Latin
America, five countries (Brazil, Colombia, Guatemydtionduras and Mexico) have created
national protection programmes which, to varyingreées, provide protection measures for
defenders. Recent assessments of these progranaweshighlighted the importance of
adopting collective and culturally appropriate paiton measures for indigenous peoples
and the need to consider prevention aspects ardideess root causes of violence (see
A/HRC/39/17/Add.2, para. 683.

82. The Special Rapporteur encourages States wretection programmes exist to
strengthen them and other States to adopt natatiales and legislation in favour of human
rights defenders and establish protection prograsniflee actual protection measures need
to be culturally appropriate, consider gender aspaad be developed jointly with the
communities concerned. An example of a measuretedap the requests of an indigenous
community is the designation of local “indigenousagds” in Colombia, with financial
support from the national protection programme,clvhieplaces police protection for the
beneficiary (see A/HRC/37/3/Add.3, para. 21). Thestribution of solar-powered
telecommunications in remote areas to enhance gqtimrteis another measure useful for
indigenous communities.

83. Indigenous communities have developed their pratection strategies and lessons
should be drawn from such measures. In some cesntridigenous defenders have created
local and regional support networks which allowfeitection, information exchange, legal
advice, situation analysis and strategic planninghow to improve protection in their
communities® Certain indigenous peoples have established dl@irmonitoring systems in
their territories to prevent violent attacks andess by unauthorized third parties. Other
indigenous communities have successfully claimestatnary land rights and, through

82 See also Inter-American Commission on Human RjJitsards a Comprehensive Policy to Protect
Human Rights Defende(8017) (in Spanish; English version forthcomiray)d Protection
International and Center for Justice and Internafibaw, The Time is Novor Effective Public
Policies to Protect the Right to Defend Human RigBtussels/San José, 2017), pp. 106-111.

33 Peace Brigades International hink, Therefore | Resist: Grassroots Experienafeélternative
Protection and Promotion of Human Rights in the @&hof Large-Scale Economic Investments
(London, 2016).
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demarcation processes, have managed to halt fexéetibns and reduce threats against their
communities. Still others have managed to halt fierfor large-scale projects by means of
injunctions where courts decided in their favoutio& grounds of the failure to consult them
and obtain their free, prior and informed consédwerall, in order for indigenous-led
protection systems to be more effective therenged to strengthen their own governance
systems.

84. At the regional level, the importance of thegawutionary and provisional measures
requested by the Inter-American Commission on HumRayhts and the Inter-American
Court of Human Rights are of significant importanas they underline the State’s
responsibility to ensure the protection and sadéindigenous communities and individuals
in imminent danger. The Special Rapporteur deepdyats that, despite these measures at
the regional level, national protection measuresadien inadequate, as sadly illustrated by
the murder of several indigenous leaders and bygrtigeing attacks and threats, for example
against the Choréachi and Yaqui communities in ®iexall of whom had been granted such
measures.

85.  The landmark judgment by the African Court amtén and Peoples’ Rights issued
in May 2017 in favour of the Ogiek peoples in Keaffirms the Ogieks’ collective rights to
the Mau Forest and sends a strong signal in therrégat indigenous land rights are to be
protected and forced evictions halféd.

86. On 3 July 2018, the European Parliament adoptessolution on violation of the
rights of indigenous peoples in the world, in whiith denounced the continuing
criminalization of those who defend the rights iedigenous peoples and the right to land
throughout the world. In the resolution the Europd@arliament emphasized that the
European Union and its member States must raisejulestion of the human rights of
indigenous peoples and indigenous human rightsndefs in bilateral and multilateral
negotiations and diplomatic communications and gaslthe release of imprisoned human
rights defenders, and called for the European Uaimhits member States to work to ensure
that third-country Governments provided appropriatgection to indigenous communities
and human rights defenders, and bring perpetratocsmes against them to justiégeThe
Special Rapporteur welcomes the strong public stasmen by the European Union, which
can play an important role in preventing violations

87.  Atthe international level, in March 2018 UN&ébpted a policy entitled “Promoting
greater protection for environmental defenders” ahiidentifies violations against
indigenous peoples as a key concern which urgeetjyiires prevention and protection
measures to be stepped up. The policy provideshfoestablishment of a rapid response
mechanism to speak out on individual cases anddimcate for the rule of law in
environmental matters. UNEP simultaneously laundhedEnvironmental Rights Initiative
which urges Governments to strengthen institutiaragdacities to develop and implement
policy and legal frameworks that protect environtaémights and that aims to assist
businesses to better understand their environmegtas obligations®

88.  Another prevention initiative at the globaldéis the Framework of Analysis for the
Prevention of Atrocity Crimes developed by the ©ditNations Special Advisers on the
Prevention of Genocide and on the Responsibilityrimtect as a guide for assessing the risk
of genocide, crimes against humanity and war crifr@® an early warning perspective.
With the help of the Framework, various actorss@und the alarm, promote action, improve
monitoring or early warning by different actors @melp Member States to identify gaps in
their atrocity prevention capacities and strateglde Offices of the Special Advisers use
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African Court on Human and Peoples’ Rigitfrican Commission on Human and Peoples’ Rights v.
Republic of Keny#application 006/2012), judgment of 26 May 2017.

See www.europarl.europa.eu/sides/getDoc.do?pubReRH/TEXT+TA+P8-TA-2018-
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See www.environmentalrightsinitiative.org.
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the Framework to collect information and conductessments of situations that could
potentially lead to atrocity crimes or their incitent®”

IX. Conclusions and recommendations

A. Conclusions

89. States carry the primary responsibility for ensuring that indigenous peoples are
able to safely exercise their rights and that accauability is established for violations

against indigenous defenders. Concerted action iggently needed to halt the trend of
attacks, criminalization and impunity for those who commit violations against

indigenous peoples.

90. Large-scale development projects are major driverduelling the escalation of
attacks and the criminalization of indigenous peogs. The frequent undertaking of such
projects without genuine consultation or measuresotseek the free, prior and informed
consent of the indigenous peoples concerned mustase. Indigenous peoples are not
against development, but they reject “developmentimodels which have been imposed
on them without their participation and undermine their rights to self-determination
and their right to set their own priorities for the development of their lands, territories
and resources.

B. Recommendations

91. The Special Rapporteur addresses the following recamendations to States:

(@) All violent attacks against indigenous defenders msi be promptly and
impartially investigated and measures taken to proide for effective redress and
reparation;

(b) A zero-tolerance approach to the killing of and vitence against indigenous
human rights defenders must be adopted at the higlsélevel of Government. All public
officials must refrain from stigmatizing indigenouscommunities affected by large-scale
development projects and those defending their rigis, and recognize that their
concerns are legitimate components in a process adoh at securing sustainable
development;

(c) States should ensure that legislation creates dueiligence obligations for
companies registered in their jurisdictions and thee of their subsidiaries where there
is a risk of human rights violations against indigaous peoples;

(d)  Addressing criminalization requires a comprehensivaeview of national laws,
the adoption of laws to ensure due process and thievocation of laws and criminal
procedures that violate the principle of legality ad contradict international obligations.
Legislation that criminalizes indigenous livelihood such as rotational agriculture,
hunting and gathering should be repealed;

(e) Legislation and policies should be adopted to expssly support the protection of
indigenous defenders and communities. Protection rasures should ensure that both
individual and collective protection aspects are atdtessed in practice, in close
consultation with the indigenous peoples concernedindigenous-led protection
initiatives should inform the design of all measurs that are adopted by authorities in
favour of indigenous communities at risk;

)] In order to address the root causes of attacks anttiminalization, collective land
rights of indigenous peoples need to be recognizethis requires, inter alia, accessible,
prompt and effective procedures to adjudicate landtitles; the review of laws on

87 See www.un.org/en/genocideprevention/documentéifations-and
resources/Framework%200f%20Analysis%20for%20Atyd620Crimes_EN.pdf.
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expropriation; adequate mechanisms to resolve landisputes; effective protection from
encroachment, including through early warning systems and on-site monitoring
systems; and the prohibition of forced evictions;

() Law enforcement officials and prosecutors should bé&ained on human rights
standards and refrain from the criminalization of indigenous peoples who are
peacefully defending their rights to lands and resarces;

(h)  In order to implement the right to consultation andto free, prior and informed
consent, such processes need to be based on goadth.fdt is indispensable that
indigenous peoples be afforded genuine participatioand access to information in a
culturally appropriate manner in a language they urerstand. This requires their
involvement at all phases, including human rights mpact assessments, project
planning, implementation and monitoring.

92. The Special Rapporteur recommends that independemntational human rights
institutions closely monitor complaints relating to large-scale development projects
through regular dialogue with and visits to affectel indigenous communities at risk of
attacks.

93. The Special Rapporteur recommends that private comgnies:

(@) Exert human rights due diligence in all operationsand adopt clear policy
commitments to that effect;

(b)  Perform ongoing human rights impact assessments fall projects, with the full
participation of potentially affected indigenous conmunities;

(c) Avoid any acts of defamation which stigmatize indignous peoples.

94. The Special Rapporteur recommends that internationhfinancial institutions
and donors, as well as State agencies that providlgernational assistance, should adopt
and implement environmental and social safeguardshat are consistent with human
rights obligations, including by:

(@) Requiring human rights impact assessments of all pjects;

(b) Including specific protections for indigenous peogds;

(c) Requiring the effective participation of affected ndigenous communities;
(d)  Providing for effective procedures to pursue remeds.

95. The Special Rapporteur recommends that the internabnal community monitor
whether human rights impact assessments are condect and whether specific attention
is given to the participation and protection needsof indigenous communities.
Accountability mechanisms should be supported.

96. The Special Rapporteur recommends that civil socigt continue to provide
support and legal advice and facilitate the sharingof experiences in relation to
protection measures for indigenous people.
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