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The purpose of this note is to provide some thaigbbut some of the basic premises of the
Property and Business Formalization Program, atenvk as the De Soto approach. Special
considerations are given on the possible impadherpoor and on issues of gender. Specific
references are given to the Tanzanian context,thitanalysis provided can equally be

applied to most countries that are consideringX@esoto approach.

Background

The basic premise of the De Soto approach is welhk: The failure to codify property
rights and businesses stops the poor stuck inctralted informal sector from accessing their
‘dead capital’. By setting up and implementing aogramme of formalisation and
registration, the poor will gain access to credil ¢he protection of the legal system afforded
those in the formal sector.

To illustrate the potential that can be realisedough formalisation and registration,
Hernandos de Soto has calculated that the valdead capital in the developing world far
exceeds the amount ever being disbursed throughmational development assistance. In the
Diagnosis Report of the Property and Business Harat®n Program in Tanzania, for
example, the researchers calculated that the yaksented by dead capital in the country
totals $29bn, which is more than Tanzania has vedeiin foreign assistance since
independence. The suggestion here is that by egtario a programme of formalisation and
registration, vast amounts of capital will be brioutp life, helping the poor.

As is set out clearer in Hernando de Soto’s bbl& Mystery of Capitahan in most of the
voluminous reports that are churned out by varifarmalisation studies, the underlying
problem is that the poor do not enjoy the effectupport and protection of the legal system.
A secondary problem is that without the backingegjistered property and business rights,
they are not able to realise their full economiteptial. A poorly designed, poorly enforced
and often inaccessible property and business ratist system bars poor entrepreneurs from
achieving economics of scale and accessing cretiite suffering from inordinately high
transaction costs in any business dealings theg.hav

The sequencing of these problems is important.fiFbeis about a failure to achieve rule of
law, the second is about reaping the benefitsweéladesigned operational capitalist system.
These are indeed core problems in the developngamda and both needs to be addressed.
The danger lies in the tendency, well evident i plhesent formalisation agenda, to see the
former solely as a means to achieve the latter.

! | define a capitalist system as a system thatigesvstrong property rights for all and which poes
a regulatory framework to enforce contracts andlenefficient trade in goods and services.
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As in most issues concerning development, counegific process is important. As we will
see, this is also the main weakness of the prdsemalisation programme in Tanzania.
Property and business rights exist in a legal, ledgry and institutional framework. More
importantly, these structures are to a large exsbaped by power relations at the national
and local level. Aspects of existing systems aratizes are often aligned with the interests
of those in power. This can make changing them rddfieult. Empowerment has to be seen
in this perspective. Power is relative, when therpmanage to gain more power; they are
better placed to challenge the already powerfulisTlempowerment is a political exercise.

This paper provides a critical look on the formatiien process in Tanzania in a historical
perspective. The next part of the paper outlinbsef history of formalisation of land tenure

in Tanzania and the evolution of the local goveminsgystem. The third part summarises the
agenda and preliminary findings of the Property &winess Formalisation Programme,
better known by its Swahili acronym Mkurabita. Tioairth part considers the some of the
most common arguments against the formalisatiocga® The final part suggests some
alternative initiatives and concludes.

A brief history of formalisation, land tenure and local government
reform in Tanzania®

This section covers the history of formalisatiorpodperty rights from the colonial era to the

present. Since the colonial era, development irzdai@ has been driven by modernisation

ideology. The traditional society is seen as backveand the state is the modernising agent
that has as its prime function to develop the aguny providing expert advice and guidance.

This has had, and continues to have, a profounddmpn the way land rights have been
viewed.

The colonial era and the birth of formalisation in Tanzania

The first formalised tenure system in Tanzania iwaeduced by the Germans in 1895 by an
Imperial Ordinance. It stated that land could obly allocated with the consent of the
Governor, and that there had to be assurancehbadlibcated land was unoccupied or that
compensation would have to be paid to the occudanttheir loss of land. There was also
supposed to be a safeguard that the natives stmavle enough remaining land for their
present and future needs. All non-titled land waended to beHerrenlos Kronland
(Ownerless Crown Land). After the initial years)davas granted to whom these days would
have been termed as investors, on the conditidnthiest developed at least 10% of the land
each of the first years.

After the First World War, Tanzania was handed deethe United Kingdom, as a Mandate
of the League of Nations. The Mandate granted UKrtghts and duties to administer the
territory “in the interest of the native populatibin 1923, the colonial government passed
the Land Ordinance, which remained the princip&cei of land legislation until it was
repealed under the 1999 Land Act. The Governor eapowered to grant Rights of
Occupancy, which were government leases up to 88syélatives, on the other, would hold
their land customary law.

After some year, in which fairly substantial traofsland were allocated to what would now
be termed investors, the League of Nations crditishe colonial government over “the
cavalier manner in which the Administration treatedtomary law titles” (James 1971: 96).

2 This section is a summary of an analysis | hawesgmted earlier (Sundet 1997). Good sources on
Tanzanian land policies from colonial time to theegent include lliffe (1979), Piblado (1970),
Chidzero (1961), James (1971), Wily (1988), Shi¥98) and URT (1993 and 1994).

® The United Republic of Tanzania was formed in 19®#lowing the union of Tanganyika and
Zanzibar. This paper refers only to mainland Taigaas Zanzibar has a different land tenure regime.
For sake of simplicity, | use the current name afZania throughout.
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In response to this, the government amended thd Cadinance in 1928, and codified land
held under customary law as “Deemed Rights of Canap.” The titled rights were from

now on known as Granted Rights of Occupancy. TheeBwr, Sir Donald Cameron,

summarised the effects of the amendments as fallows

the native community and the Native who occupiesléimd,...has exactly the same legal rights
to the land as if he held a lease from the Govemintée is in exactly the same position as the
non-Native who leases land from the Governmenth&e the same legal rights to the land.
(Chidzero 1961, 223)

The Deemed Rights of Occupancy were not formaljjystered and no mechanism was put in
place for documenting the rights.

Land Regulations were introduced, that attachedeld@ment Conditions to the Granted
Rights of Occupancy, to forestall land speculation1948, it was made illegal to sell land
before such Development Conditions had been fedfillNo development conditions were
attached to Deemed Rights of Occupancy, but Afrfeamers and livestock keepers did have
to comply with an abundance of by-laws that diréctgriculture and livestock keeping.

In the interwar period, the colonial policy wasttleé the ‘paramountcy of native interests’,
and relatively little land was alienated. After WbiWar Two, there was increased pressure
from the settler community, and at the same tineeetiivas increased pressure on the colonies
to pay for themselves. After the failure of a lasgale groundnut scheme in the south, where
substantial capital had been invested on sub-optand, the colonial government adopted a
new approach to the alienation of land. It now sawirreconcilable contradiction between
prioritising what it saw as protection of Africaand rights and the need for economic
development. In 1950, Governor Twining explainesl ¢thange in the following terms:

The emphasis has...changed from one of who shak laaparticular piece of land to a
decision in each case as to how that piece of tamdbest be developed in the common
interest of all communities in the Territory. (Chélo 1961, 229)

This was followed with an increase in the ratehaf &llocation of new grants of occupancy.
This did not pass without political implicationsarBcularly one land case became a rallying
point for the burgeoning independence movement, Mieeu Land Case. In 1952, 3,000

families were evicted to give way for a 78,000 atagy farm near Mount Meru in northern

Tanzania. The farm was to demonstrate how modernhads of cattle rearing and dairy

farming could improve economic yields. Tanzaniativests took the case all the way to the
United Nations, with their young leader, Julius ke, travelling to New York to plead their

case. The pleading was unsuccessful, but the casenjsed the political struggle for

independence. A few years later the settlers abattithe dairy farm, having been unable to
make a success of their venture.

The challenge of modernising the agricultural seaontinued to frustrate the colonial
government. To tackle this problem the British cdessioned their leading experts to provide
a comprehensive assessment of the situation arfidrdcammendations on how to bring a
about a systematic modernisation of rural EastcaAfriThe East Africa Royal Commission
submitted its report in 1955, and it was the mashgrehensive strategic statement for the
sector produced by the colonial government. Inreéfsort, the Commission highlighted the
‘shortcomings’ of ‘traditional’ husbandry, which waseen as uneconomical and
environmentally destructive. Its conclusion wag tiiae relationship of land tenure and land
usage [...] permeates all the faults of the presgrstem” (EARC 1955, 323). The
Commission argued that the key to agricultural teprmaent lay in the modernisation of land
tenure, through a process of individualisatiorintjt and registration (ITR) of land rights.
Security of tenure would provide incentives forasting in improvements on the land and, it
stressed, would enable such investments by giviogrpssive farmers access to credit.

The Government accepted the Commissions recommendatand in 1958 plans were
announced to encourage “the transition from natiustomary tenure into ‘freehold’ in
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appropriate area$.The plans were never implemented, due to concegipdsition from the
now powerful TANU (Fimbo 1974a: 243).

The position adopted by TANU on land policies isto@presented by Nyerere’'s pajali
ya Taifa (National Property), published in 1958. The papes a response to the colonial
government’s plans to gradually replace customanure with freehold titles. Nyerere
stresses the detrimental socio-political effecta t#fnd market:

in a country such as this, where, generally spegkimre Africans are poor and the foreigners
are rich, it is quite possible that, within a eigbtr a hundred years, if the poor African were
allowed to sell his land, all the land in Tangamyikould belong to wealthy immigrants, and

the local people would be tenants. But even ifehgere no rich foreigners in this country,

there would emerge rich and clever Tanganyikansvelfallow land to be sold like a robe,

within a short period there would only be a fewiédins possessing land in Tanganyika and
all others would be tenants. (1958: 55)

Mali ya Taifawas not a defence of the ‘traditional’ systemanfd tenure. Nyerere concurred
with the colonial government’s intention to remotre “menace of shifting cultivation.”

(Nyerere 1958, 55) His alternative to a freeholdteyn of land holding was government
leaseholds, which he argued provided the same taby@s for the modernisation of
agriculture: “sufficient land, security and a wafyraising capital” (Nyerere 1958, 57). On
customary tenure he simply stated that “we haveotiiggation to...rid ourselves of the old
customary system” (Nyerere 1958, 58). This showat thhile he was against the free
marketing of land, he supported a process of fasabn of property rights.

Independence, ujamaa and villagisation: formalisati on retreats

At independence, in 1961, the new Government wasemted with another report with

comprehensive recommendations on how to achievelg@vwent and modernise the rural
areas, this time from the World Bank (IBRD 1961)ouitlined two strands of strategy; the
Improvement and the Transformation Approach. Thenér targeted progressive farmers,
who should receive titles for their land, assisathieve credit and get support to improve
their farming practices. The latter was a more aadiapproach of resettlement of
communities in areas where there was a lot of wiiised land or where the existing

populations were seen to be less progressive.

The more conservative elements of the independavérgment, who held the finance and
agriculture portfolios in the early years, prefdrtbe former option, which was more or less a
continuation of the colonial agricultural policidsyerere and the radical faction of the party,
on the other hand, were concerned with what theyasthe increasing inequalities in land
ownership and the early growth of an agriculturaldie class. They saw this as incompatible
with their vision of a modern, socialist systemtheut class divides.

Nyerere resigned from his post of Prime Ministelyan month after independence in 1961.
First he retired to his home village, Butiama, vehdére wrote several papers, before he
embarked on a tour of the country where he spoleatiousiastic crowds about his visions for
the country. The most influential of his early pap&asUjamaa — the Basis of African
Socialism in which he outlines an idealised African pasevéhpeople worked together in a
classless society. In 1962, the country’s congtitutvas changed, dropping the Westminster
model it had inherited from the British with theish monarch as the head of state,
introducing an executive President, while retainingst other features of the Westminster
system. In his Presidential Inaugural Speech, Ngeagain emphasised the backwardness
and superstition in rural Tanzania as the majoreidiiment to development. His strategy for
getting rid of the shackles of backwardness wasgtt forward. The rural population had to
be settled in villages:

4 Review of Land PolicyGovernment Paper no. 6 of 1958, cited in Wily8,981.
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For the next few years Government will be doing ialican to enable the farmers of
Tanganyika to come together in village communitiesunless we do we shall not be able to
provide ourselves with the things we need to dgvelor land and to raise our standard of
living. We shall not be able to use tractors; wallshot be able to build hospitals, or have
clean drinking water, it will be quite impossibke start small village industries. . . If we do
not start living in proper village communities thalhour attempts to develop the country will
be just so much wasted effort.

In the first years the Government pursued both awgment approach and the transformation
approach. Initially, the transformation approacmsisted of the establishment of highly
capitalised villages, with collective farms. Thewnsettlements failed to repay the heavy
investment in them, and the strategy was droppeld®&6 (James 1971, 233). The failure of
the transformation approach was a disappointmeNy&vere and the radicals in the party and
there was a strongly felt need to recalibrate.

In 1967, the Arusha Declaration was launched. Thigrobably the most influential policy
statement in Tanzania’s history, and it firmly pjamaaat the centre of the policy agenda.
The means of production should by and large beralbed by the government and leaders
would take a cut in salary and benefits and beeldaffom engaging in capitalist activities.
Some, but not all, large agricultural estates wextonalised in the period after the Arusha
Declaration, although the significance of this ddmot be overestimated, as the estate sector
was relatively small.

For the agricultural sector, and land tenure, tlistnimportant policy paper w&aocialism
and Rural Developmentvhich came some months later. This paper proviledblue-print
for theujamaaera’s rural development policy. The rural popualathad to move together or
be settled in villages and should start collectigeming in order to achieve sufficient
economics of scale to mechanise and adopt modeninig practices. In the first post-Arusha
the villagisation policy, as it became known, was pgrovide incentives for voluntary
settlements. After what was seen as a disappolntiogy uptake by the population, this
changed gradually until a famous statement by Ngdre1973, that “to live in villages is an
order.” Through a series of military style operations, Wigole country was villagised by
1975.

All villages were required to have at least one gmnmal farm, although not all did, and there
was an obligation on villagers to contribute wodkthese village farms. Nevertheless and
contrary to what was widely reported by the WorlahB and others at the time, villagisation
did not entail large scale collectivisation. Alb@itensely unpopular, enforced collective
labour did not have a significant impact on mosopbe’s productive activities. The
resettlement did impact negatively on productiamtlee other hand, as people lost crops in
the operations and were also often settled on\tida poorer quality than they had before.
The movement into concentrated settlements alsatribat many had to spend more time
walking to their fields than before.

Serious mistakes were committed during the villaiip® operations and the whole process
no doubt had a negative impact on productivityeast in the short term. There is, however,
one positive side to this chapter of Tanzania'sohys The villagisation process did provide
the country with an ideal basic political and adstnative unit. The 1975 Village Act defines
the village as the basic administrative and padalit&tructure at the local level, with an elected
Village Council and a Village Assembly consistinfgatl adults of sound mind living in the
village. The Village Assembly was effectively givém role of a Village Parliament, in the
spirit of the classic Greek model of direct demogra

In the short term, the impact on villagisation adividual property rights was negative. In
places where the population had been comprehenssittled, the law implied that they
derived the rights to the land on which they wersettled from the village, which in turn

5 Daily News, 7 November 1973, cited in Coulson 1281
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derived it from the district. Villagers were ofteettled in block farms, where the intention

was to combine the benefits of individual holdingth the potential for achieving economics

of scale through allowing villagers to share in tts& of tractors, something which rarely, if

ever, was realised. Even in villages where villagoh entailed less resettlement rather than
the drawing of village boundaries around existirgjtisments, security of tenure was

undermined, as the Village Government was giverresive powers over decisions on land
utilisation. The following statement by a villagesm Tabora recorded by Elizabeth Wily is a

telling illustration on the impact villagisationdhan individual land rights:

In the old days, that is before Villagization, popwned the land. You could sell the house
and the earth because no man would buy a houseuwwitinst looking at the land with it. But
most people cleared their own land, and even wheaplp began to come and buy houses
here they got more land by asking people with aofotand to give them some, or they
borrowed it. Today you can’t do anything with ydand. It is not our land anymore. (Wily
1988: 288)

It is relevant to note that during and the firsangeafter villagisation, the actual legal status of
land and land allocations were not accorded mughoitance. Although the 1973 Land
Utilization Act, passed shortly before the bruntloé operations, allowed the state to declare
large tracts of land to be “planning areas”, thgrabeffect revoking whole-scale all legal
rights to land in the area, this had not been usstead, the whole villagisation process took
place without reference to the law. On a relatetd nibe Village Act stated that the villages
were to be allocated land by district authoritigsdid not, however, state where districts
derived their rights from. The whole villagisatignocess, therefore, took place in a legal
vacuum. There still would be many years beforectharts agreed to hear any cases against
the land allocations that were executed duringdperations. The mid- to late-seventies,
therefore, can be seen as the low point of thedbsation process in Tanzania.

Incidentally, this was also a period of increasinggrious economic problems. By the early
eighties, agricultural output had slumped to arimé low, and an over-valued exchange rate
continued to bleed surplus from the rural areasilewtihe constant shortage of foreign
exchange and consumer goods fed growing black marke

The Agricultural Policy and the return of formalisa tion

In 1982, an Agricultural Task Force was set updseas the state of the agricultural sector
and to draft up recommendations for reform. Toutimg country, the Task Force members
found that the agricultural policies of ujamaa werd working. They concluded that too
much emphasis had been put on smallholder farmidgtlzat there was a need to encourage
the development of medium and large scale farnsor&iy, village smallholders complained
about having to do mandatory work on unproductilage farms. Villagers also complained
about weak security of tenure for their individpébts, especially in villages that had block
farms, as it was fairly common practice for thdagke government to reallocate plots from
time to time. It is relevant to note that the TaBksce’s report made strong recommendations
on the need to facilitate the growth of a viablediae and large scale farming sector (URT
1982). On the second group of findings, notablytie@ unpopularity and low returns of
village farms, the Report pulled its punches. ThaskT Force later acknowledged this
anomaly, but stated that this was done for strategasons, as they didn’t want needlessly to
bias the party leadership against the report. & vey clear, that for the Task Force, the main
priority should be to allow the growth of a largarale commercial agricultural sector, and
that they vested less importance in supporting powlliholders. The Agricultural Task Force
turned out to be a powerful advocate for formaimgt but it did not prioritise the
empowerment of the pobr.

® See Sundet 1997 for a detailed discussion of té and recommendations of the Agricultural Task
Force, which is based on interviews with most memloé the Task Force, including the chairman and
the secretary.
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The Report of the Agricultural Task Force markddraing point in the formalisation process
in Tanzania. The analysis and recommendations ta&esn aboard by the political leadership
and adopted in the 1983 Agricultural Policy of Tama (URT 1983). The authorities
reversed its earlier implicit ban (there was neaeformal policy to that effect) against
granting titles of larger tracts of land to privdgemers. The number of land allocations in
subsequent years increased sharply. The impaanalhelders was more subtle. Over time,
the mandatory contribution of labour to villagenfsr faded away. Gradually, smallholders
who had been resettled felt they could return &ir torevious farms, where these hadn’t in the
meantime been taken by others. Villages startesptead out again, and more land was put
under cultivation.

What turned out to be the Agricultural Policy’s maiontribution to land tenure in villages
was the introduction of village titles. The Polagvocated that villages should be demarcated
and provided with titles vested in the village gomwaent. The village titles were intended as
the first step of transforming the village landusmarrangements. The policy document states
that the village title would be vested in the MigaCouncil and that the Village Government
would in turn provide subleases to the individualiseholds. As is evidenced by the policy
directions, such sub-leases would confer what amsoinmere user rights to the individual
households with the Village Government retainingtoa over all rights of disposition:

. each Household will normally be given its own determ sub-lease so as to provide
reasonably permanent occupancy of the house antiabeehold Shamba [farm], but the
right to free sale will not be included in thatdeaif the family wish to surrender their sub-
lease they must return it to the Village Governmanteturn for compensation for the value
of the house and other buildings, of any land impments which have been made, and of
any permanent crops. (URT 1983, 11)

What we see here is an attempt to codify and fosmahe arrangement that had been
intended to follow from the 1975 Village Act. Itedrly illustrates how villagisation had
undermined the sovereignty of each smallholderisl laghts and helps put into context the
plaint from the farmer in Wily’s account from Talaregion that “It is not our land anymore”
(see above).

Perhaps even more interesting is the Task Forcais motivation for demarcating and titling
villages. The Task Force anticipated problemsndifig land for investors as there was little
land that was not already claimed by a village.oAs member put it, “villages say that no
land is not village land.” Essentially, there wastingly felt need to identify available land
for large scale commercial farmers, and the sedgnisignplest way to that was seen to
demarcate village land with the view to identifedrland. Thus, the village titling exercise
was conceived of less as an exercise to protdegeilland, than as an exercise to take land
away from villages. Of course, this is not the whg Policy was sold to Nyerere and the
Party leadership. In the highly politicised dis¢ass that took place at the time the Policy
was adopted, the Task Force stressed that villigg tvas an important means of protecting
smallholder farmers from capitalist encroachers.

A little know directive that was sent to Districahd Officers by the Ministry of Lands in
1991 provides a telling view of how the technocrat&overnment really approached village
titling:
Village viability assessment should be carriedinutrder to establish the carrying capacity of
each village, on the basis of which land requireieor the village population will be
determined for a period of 20 to 30 years. Oncerd¢logirement for the village population is
established the remaining amount of land will bevah, and that may be set aside for private
investors from outside the village. From then, laisé plan preparation should be carried out
together with the demarcation of village boundaaied titling. (Cited in Lerise 1996: Chapter
10, 9)

In the years after the Agricultural Policy was aal conflicts over land became ever more
prevalent. Allocation of large tracts of villagethto outsiders, often with the collusion of the
village leadership, was deeply resented. Alsoaasérs started to move back to their pre-
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villagisation plots, they often found others on itheld farms. Court cases started
mushrooming as they realised that they could Istjliclaim to these plots under customary
law, as their old rights had never been revokee. [atter was a particular concern in Arusha
region, where indigenous large scale farmers whi lbst their farms during villagisation
found that their land had been settled by othdagdés. In urban areas, particularly in the
suburbs of Dar es Salaam, well connected indivilaatuired residential plots in a veritable
rush for titles. Double and triple allocations abded when both the local authorities and the
Ministry of Lands were issuing titles for the saplets. A stand-off between the Ministry of
Lands and the Prime Minister's Office (then the Idiry responsible for local government)
was eventually resolved in the Ministry of Landsdar. The ascendancy of titling made land
a valuable commodity which in turn unleashed intecsmpetition over what was becoming
an increasingly scarce resource.

Investment Promotion, the National Land Policy and the Land Acts

It was against this background that the work towatlte present National Land Policy
started’. By the beginning of the nineties, ujamaa was odtiavestment promotion the new
buzz word. In 1990, a technical committee was d&istaddl in the Ministry of Lands to
prepare a new land policy. Their mission was toat@dhe country’s land policy to
modernise it and make it investor friendly. Shodfier this committee commenced its work,
the Minister of Lands at the time had become corextrat the growing problem of land
conflicts. In consultation with the President, le¢ gp a Presidential Commission of Inquiry
into Land Matters, which became known as the Skejnmission, named after its chairman,
Prof. Issa Shivji.

The Commission’s Report was the most comprehersiadysis of the land issue in Tanzania
ever made, including the Mkurabita assessfiéntlocumented that the land tenure regime
had come under severe strain. Countless examplesprevided of escalating land conflicts
and rampant corruption in the allocation of landeTCommission’s analysis drew on a rich
historical, legal and institutional analysis. Igaed that the main distinction of the land tenure
regime, which had remained largely the same simee dolonial era was its distinctly
administrative bias. Land was seen as somethirze tomanaged for the good of the public.
The protection of property rights, especially foe traditional smallholders, had not been the
priority of the successive governments. The Comimtisargued that the state had repeatedly
failed to uphold a meaningful guarantee for landhts under customary law. The
Commission identified the following points to beethmain failings of the existing
arrangements.

» afailure to separate between the legal and thengstnative aspects of land tenure,
with resulting confusion in the implementation andl related policies.

* inadequate security for land claimed under custgrzay.

* insufficient presence of checks and balances oaltbeating authority and absence of
transparency in allocation procedures.

The Shivji Commission recommended a radical resiring of the nation’s legal and
institutional framework for land. It recommendeaitbthe ultimate rights to land be divested
from the Presidency. Village lands should be vestieectly in the villages for perpetuity.
Outsiders of the village would be able to leasal lfom villages, but not buy it outright.

" A detailed account of the long and complex poliegking process surrounding the National Land
Policy is found in Sundet 1997.

8 The commission visited every district in the coyrand its two volume report was supported by
several thousand pages of transcripts, althoudikeuthe Mkurabita team, they never used the sheer
bulk of evidence as proof of the quality of its bysés.

°See URT 1994, 19-24 for a concise summary of th@r@ission’s assessment of the system’s shortfall's
reference to customary tenure.
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Villages should be demarcated with common boardprecluding any attempt by the

authorities to identify excess land. The Commisseosommended that the remaining national
lands be vested in a Board of Land Commissionewearable to the Parliament, and

administered by a National Land Commission undergihidance of the Board. Marketing of
national land should be allowed, but safeguardsrpplace against speculation.

A couple of the recommendations of the Shivji Cossitin are of particular interest to the
issue of property formalisation and empowermenthef poor. These are the systems and
procedures outlined for issuing Customary Land ifieates (CLCs) in villages and the
registration of properties in urban squatter areas.

Each village should establish a Village Land Regisand through an open process of
adjudication villagers should be provided with @usary Land Certificates that could be
traded or mortgaged within the village, but notled to village outsiders. The CLCs should
carry the name of the owner of the land as wethasspouse. No transfer of mortgage of the
land would be allowed without the spouse’s consentirban squatter areas, it recommends
that villages be established, and inhabitants lowigeed with CLCs like in conventional
villages.

The Commission’s report was not well received bg thovernment. Its main bone of
contention was with divesting the control of lamdnh the Executive. As stated in the
unpublished Government position paper on the Cosions report:

The President as Head of State is responsiblehfodevelopment of the country and well-
being of the people, and land being an importarheht for development has to be controlled
by the President. If land is vested in [the] BoafdLand Commissioners and the Village
Assemblies then the Government will be turned iatbeggar for land when required for
development ... The Government will not implemesitpolicies in that way. The Investment
Promotion Policy will be impossible to implementaevhthe Government does not have a say
in land matters. Land has to remain in the handeefsovernment. (URT 1993a: 5)

This is an excellent summary of what remains theeBunent's view of the role of land
tenure in Tanzania. Providing strong guaranteeaswofership to the citizens of Tanzania is
only a secondary objective of a good land tenugenre, which must not be allowed to
hamper the Government’s responsibility to develop ¢ountry. It should also be noted that
stronger guarantees are allowed to the non-poao, avl the owners of registered land. It is
the traditional sector of customary land holder®whould not be allowed to stand in the way
of development.

The technical committee seated in the Ministry ahdl referred to above, continued its work
unabated. The Shivji Commission’s report was oolysidered one of the inputs in the policy
making process. The National Land Policy was ewayt@adopted in 1995. The Policy was
not a radical departure from the previous policheTonly notably change was that it
recognised land as having value on its own rightviBusly, it was only allowed to charge
for what was on the land and “unexhausted improvesi®f the land when selling.

The Policy incorporated some of the terminologythe Shivji Commission’s report. It does
for example state the intention to introduce CustigmLand Certificates. Rather than
establishing a Village Land Registry, though, tlofidy states that CLCs should be registered
at a District Land Registry.

The National Land Policy was codified into law witie passing of the Land Act and the
Village Land Act in 1999 Like the Land Policy, the Land Act provides littleat is new.
The following highlights justify mention:

= The law provides for a land market, but retaingmigon to refuse or cancel sales at
will, without assistance from the courts.

% For a detailed analysis of the Acts, see Sund@$20
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= The law does not require land to be auctionedt sofree to allocate land at prices
below market value.

» Land administration remains highly centralised. #fles must be sold by the Land
Commissioner (the senior land official in the Minysof Lands).

The Village Land Act, on the other hand, contaiggificant elements of change. It provides
the parameter for what appears to be a self-cadagystem of registration and titling at
village level. Village Councils are authorised ssue Certificates of Customary Rights of
Occupancy (CCROs), which would seem to be sigmticdep forward in formalisation of
property rights and the empowerment of the pooe Aht is unlikely to have the expected
effect, though. The following are some of the reasehy:

= Although the Act seems to be breaking new grounddtying up new village land
administration, there is not much new thinking ewitdin the detail. It is essentially
the rather complicated and paper oriented procelmad allocation at national level
that has been replicated at village level. The @raaministration of village land
requires 50 different paper forms. Keep in mind thany villages don’t have offices,
let alone stationary or filing cabinets.

= The Act does appear to devolve substantial authoviér land matters to the village.
However, ones sees that the district and nati@val lcan override any decision made
by the village. Land is registered at district lleughich can be many days of travel
from some villages). And there are five ways in etththe President can forcefully
and legally acquire land from the villages. It Isaatelling that the Land Act states
that General Lands, the category of land that imiaidtered by the Ministry of
Lands, include “unoccupied or unused village land.”

What we see here, is a tokenistic devolution ofiglaauthority to village level. There is no
effective diminution of the ability of local authties or national authorities to interfere in the
administration or control of land at village lev@here are elements of innovative thinking
and some of the processes outlined for blanket o=han of village land are good. The
problem is that they are embedded in an overly t¢icated set of regulations and it is
consequently unlikely that they will bring abouethequired shift from secretive and non-
accountable allocations of village land to an oped transparent system, in which the rights
of the poor have a better chance of being supported

Underlying this problem, especially from the perdjpe of
the poor, is the dichotomy of customary law, whismot
formalised and statutory law, which is. The poomatheir
land under customary law and enjoy little effectiy
protection from the legal and administrative systdrhe
better off in the formal sector, have land titleslavhile they | yiewed by officialdom as be-
also suffer from insecurities of tenure and mayi@erable | ing part of the traditional
to interference from central and local governmeni. iop.

authorities, they are much better placed to witigtany
competing claims to their land. This dichotomy Heesen
well illustrated by Hernando de Soto in his bddie Mystery of Capitawho refers to those
inside those outside the bell jar. The UgandanlactMahmood Mamdani also refers to the
same type of dual system in his boGhtizens and SubjectsA summary of the two
descriptions is presented in Box 1.

It needs to be appreciated
that the modernisation drive
is fundamentally disempow-
€ring for smallholder farmers
and livestock keepers who are

Another way of describing this dichotomy is modeersus traditional. This is particularly

relevant in the Tanzanian context, where we haen d$kat the traditional (or customary,
informal or extra-legal) sector has consistentherbeseen as a sector of little promise.
Consecutive Governments have sought to advancediglern sector. In colonial times, this
was by allocation of large tracts of land to set@griculture or large scale agricultural
projects. After independence it was through amagiteto transform smallholder agriculture
into collective village farms managed along modares. Since the 1984 Agricultural Policy
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and the investment promotion drive that startethan early nineties, this has been through
government seeking to attract large scale invedtgrsnaking attractive land available to
them. It needs to be appreciated that the modeiansdrive is fundamentally disempowering
for smallholder farmers and livestock keepers witeovéewed by officialdom as being part of
the traditional sector. We shall return to this &aogls the end of the paper.

Box 1. Two waysof illustrating the formal/informal dichotomy

The bell jar: In his bookThe Mystery of Capital: Why capitalism works in thest and nowherg
else Hernando de Soto contrasts the situation in dweldped west with the one in most other plages
in the following manner. In the West, there areaarehere the formal sector is not working, like|in
disadvantaged urban areas where there may be aldughof criminality and large parts of the
population make a living off the record and manyynie squatting, that is living in propertigs
without any formal rights. De Soto invokes the imag a bell jar and asks the reader to imagjne
areas in the west where the formal sector is noking as being inside a bell jar, whereas the fdrma
sector is the whole area outside the bell jar.

In the developing countries like Tanzania, on ttigeo hand, it's the other way around. There are
areas, mostly in bigger cities, where the majasitthe population work in the formal sector anceliy
in houses which they own our rent from registerathers. Outside the bell jars of the developing
world is the informal, or extra-legal sector, asStao terms it.

Citizens and subjects. In his bookCitizen and SubjectMahmood Mamdani uses a more politically
dynamic vocabulary to describe the same situatiche developing world, with specific reference |to
the history and legal system in African countrieattwere under British colonial rule. He traces the
use of the legal system in national building anthimistration in the political history of South Afa
and Uganda. He shows how the operation of theldgal system of statutory law (law that is guided
by written law) and customary law (law that is netitten and that is not supported by legal
documents) has impacted on rights and the divisfgrower.

Those operating within the statutory system aregeised asitizens That is, they have clearly
defined rights, a political voice and the backinfgtlee legal system. Those who operate unger
customary law, on the other hand, Mamdani class#digsubjects They do have rights and property,
but these are upheld or not at the discretion ef dhthorities. Thus, the post-colonial state has
retained the basic quality of the colonial statémere the inhabitants are divided into two groups,
citizens and subjects.

Both the bell jar and the citizen/subject are ge@/s of putting the formal/informal divide int
context. De Soto’s bell jar is a good way of expiag how the divide differs in developed and
developing countries. What it does not do, is expila any way the reason why the formal-informal
divide persists, or why the extra-legal fails tolggal. The citizen/subject explanation, on theeoth
hand, captures the power dimension of the dividee formal sector, or the establishment, has a
vested interest in keeping the informal, the subjeander the control of the state. Formalisatipn,
therefore, takes on political connotations, asatild imply redistributing power from the citizers
the subjects. This supports the link between foisatibn and empowerment, expounded by de Spto,
but it also suggests that the idea that formabsatvill lead to empowerment may be simplistic.
Perhaps the causality is more likely to work thigeotway. Should one consider empowerment flrst
and formalisation later, or perhaps the two aré¢ taekled simultaneously?

The Property and Business Formalisation Programme in Tanzania

The Property and Business Formalisation Programtaged as a partnership between
Hernando de Soto’s Peruvian Institute of LiberalmDeracy (ILD), the Government of
Tanzania and the Government of Norway (as instigaaad financers of the programme) in
2003. The Programme, which is best known in Tamedoy its Kiswahili acronym
MKURABITA, * is divided into three phases:

" Mpango wa Kurasimisha Rasilimali na Biashara za Wamge Tanzania.
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The Diagnosis phase, which was completed in 2005;

The Reform Design phase, which started in 2005 and is expected to finis2007;
and

3. Thelmplementation phase, which is due to start in 2007.

The diagnosis report was based on research datieriegions on Tanzania mainland as well
as Zanzibar. The report contained no surprises.fdllewving three findings were along the
expected lines:

a. The report documented that the lion’s share of &ai@n assets are ‘extra-
legal'...

b. ... and that they represent vast values; and

C. the report documented that in the ‘extra-legaltsecranzanians “have created

a self-organised system of documented institutitias allows them to govern
their actions” which it classifies into 17 ‘archpgs’ or “patterns of social
interaction.”

The objective of MKURABITA is to build on these amtypes, in order to create a legal and
institutional framework from the bottom up. In thigy, the new regulatory framework will
reflect the realities on the ground which meang thas both politically acceptable and
institutionally feasible to implement.

The Reform Design phase, which is currently arotimgl half-way mark, combines this
bottom-up approach with a top-down approach, incivran analysis of the national legal
system is conducted in order to see how best tonacmdate the archetypes of social
organisation in a comprehensive national systemraperty and business formalisation. Let
us now have a closer look at each of the main riiggliand then the outlined strategy for
formalisation.

Assets in the ‘extra-legal’ sector — will formalisa  tion empower the poor?

First we turn to the share of assets that are timined in the ‘extra-legal’ sector. The report
states that in Mainland Tanzanfa89% of properties are ‘extra-legal’. The definitiof
‘extra-legal’ here justifies some further discussith D defines as ‘extra-legal’ properties that
cannot be freely traded and that cannot be useea@sity for loans from established banks.
This would also include properties that may haveudwented titles, such as Certificates of
Customary Rights of Occupancy.

This is a needlessly ‘binary’ approach. The ainthaf Programme is to impart titles to the
poor that are freely tradable and that are acckptabbanks as security for loans. This seems
to be a massive leap from a system where thererijspoor security of tenure and where the
institutions at the level where most of the poeeland hold their property, namely in the
country’s villages, are very poorly developed. Tihiention here is not to argue against the
ultimate objective, merely to point out that thésél of analysis is a fairly blunt instrument.

As illustrated in the brief history of formalisation the first half of this paper, the idea of
individualisation, registration and titling of land not a new one in Tanzania. There is
nothing essentially new in the ILD approach, ané @therefore well advised to retain a
healthy degree of scepticism as to how likely itHat a whole scale transfer to a modern
system of tenure can be introduced. By way of ttatoon, Kenya initiated a titling

12| the following discussion, | only refer to Maamd Tanzania. Land and business registration dre no
Union matters and it is beyond the scope of thigsepao discuss the Zanzibari situation. The key
difference is that Zanzibar lacks the institutimidocal government that the Mainland has, and as w
will see, the institutions of local government dotervillage level have a very important role toypia

the formalization process, although this is givempssingly little attention in the MKURABITA
reports.
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programme issuing fully marketable and mortgagabks in 1957 through the Swynnerton
Plan. After half a century, the process is stitlffam complete. The implication in the ILD
report is that once the silver bullet of formalisatof property rights have been provided, the
rest will follow as long as the methodology is emtrand enough resources are provided.

Arguing for a more realistic or less ambitious aymh is not to suggest that nothing can be
done. On the contrary, the argument here is thietls a need to take a much more nuanced
approach to the formalisation process. If one weraccept that to aim for the provision of
fully and freely marketable titles to all Tanzargas unrealistic in the short, medium and
even longer term, then the next question is whatilshbe prioritised in the shorter term.

Only two issues will be considered here. Who shthd
target group be and what should the primary objeatf
titing be. The question to the first appears ayeto _
have been answered through the association betweldl§ Poor sees as their most
MKURABITA and “empowerment of the poor.” So, if important problems relating to
the poor is the primary target group, how can th@roperty rights and what they
formalisation process best support their needs® Thjonsider fo be the most
question reveals one of the main weaknesses of [tifgporfant issues to be tackled
Diagnosis study. It has simply been assumed that whPY @ formalisation process.

they need is fully marketable titles and accessrédalit.
There was no multiple or open ended questionnaking the poor to indicate what they
would like to see coming out of a process of foigaion and titling. The MKURABITA
diagnosis study, therefore, does not tell us what poor sees as their most important
problems relating to property rights and what tbegsider to be the most important issues to
be tackled by a formalisation process.

The MKURABITA diagnosis
study ... does not tell us what

The Shivji Commission’s report, which is the mdsbrough study of land in Tanzania to
date, describes a situation wherein poor smallinsldad livestock keeper in rural Tanzania
suffer from chronic insecurity of tenuf&Poor people in villages face a steady threat atjain
their scarce land resources from a number of seursetual scenarios through which the
poor loose their land include:

» The National Land Bank has identified a large trafctand within the village
boundaries to be allocated to a large scale inkeste land has been used for
grazing for livestock by villagers, who are nowrearfrom using the land.

» |n anticipation of the rise of property prices asdstors move into the area, an
influential businessman has secured a title to&f@s of village land. The land
has recently been settled by people in the villdgd, they have now been
classified as squatters and have been told to evdlatland. There are no records
in the village of the allocation of the lafdl.

= The Village Chairman and Village Executive Offideas concocted the minutes
of a Village Council meeting, on the strength dfietr 20,000 acres of village
land is allocated to outsiders. The Village Assemtids not been informed and
there is no record in the village of the land alii@n. Much of the land is already
being used by households in the village, mosthgfazing of cattlé?

= A new game reserve has been registered with darppost, and land that was
previously controlled by a village has now beemdfarred to the district
authorities.

13 For a more up to date assessment see Shivji 1998.

1 This example reflects the current case in Zindgeé in Bagamoyo, where a villager was killed,
reportedly by a police officer, in the conflict thensued over the land (see various reports in Dhis
in November and December 2007).

!5 This is a real case from Simanijiro district in #aly nineties.
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= A previous Prime Minister has an around 5,000 & in Morogoro district.
The farm has been carved out of village land, danid unclear whether any
compensation has been paid to the village.

* In Simanjiro, a group of commercial farmers haveomdd the practice of
ploughing and planting maize on plots over sevidralisand acres over three to
four years, then abandoning the plot after the lsadl been exhausted. They then
move on to new plots. This is land belonging téagés but no compensation is
paid to these villages. The enterprising farmengeehthe support from the local
authorities.

In none of the cases above is any kind of compmemsdikely to have been paid to the
affected villagers and these are only a few of different scenarios through which poor
Tanzanians may loose their most prized assets.

If the MKURABITA diagnosis had included a poll orhat the poor see as the most pressing
issue in reference to land tenure, it is quiteljyikbat the need for better security of tenure
would have come out tops. Providing stronger guasmfor land rights would to a large
extent depend on the establishment of a systemhiohwland could be administered in a
transparent and accountable manner at the loaall lev

As outlined in the previous section, the VillagendaAct does not provide a system that is
appropriate to the capacities of administratioriTanzanian villages. There are simply too
many and too complicated regulations. Moreovely tien't make sufficient use of clear and
enforceable provisions to ensure full transpareincyhe administration of land at village

level. There are also a number of ways in whickridisand national authorities can intervene,
and as shown in the examples above, it is extrenaely that such interventions benefit the
poor.

Promoting large scale registration of land at g#alevel in this context is not likely to
empower the poor. On the contrary, it's an almasttain recipe to favour the better
connected villagers to increase their landholdiagghe expense of the poor. This is the
warning that was given by many at the start ofMW@JRABITA. Unfortunately, this is also
what is now unfolding in the initial pilots of tHdKURABITA approach. A civil society
representative taking part in the recent pilot amBeni district summarised the impact of the
exercise as follows:

All in all, the titling process realigned land owskip [in the villages], created new
landlords and formalized landlessness. It has diaviume between those that may look to
the future with hope having a means of livelihoahd those who will nearly
permanently host all the disgusting images of pigvertheir homes for land of land. (ole
Kosyando 2006, 9)

The report which this citation is lifted from cléaillustrates the perils of rushing through a
registration and titling process where there isrpmoderstanding of the objective of the
exercise, and where there are no or insufficiefeigserds to protect to powerless against land
grabbing. Some ideas for a more pro-poor systeffiorofialisation of land rights at village
level are provided in the final part of this chapte

‘Extra-legal’ assets — the value of bringing ‘dead capital’ to life

As outlined earlier, MKURABITA sees security of tee not as an end in itself, but as a
means to accessing capital. The previous sectiggests that this is not an accurate
reflection of the priorities of the poor. In thiscsion we will nevertheless look closer at the
concept of ‘extra-legal’ assets as dead capitalthadikely effects for the poor of bringing

such dead capital to life. There are two basic ments to be made in relation to

formalisation of property rights and access to itfed the poor. Firstly, poor landholders are
very unlikely to put their land at risk by usingai$ collateral for credit. Secondly, there are
ways of assisting the poor to get access to ctiditare more likely to be available to them
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and that avoids putting their most prized asseisi&t Box 2 provides an example from a
Tanzanian village to illustrate the discussion.

Box 2. Dead Capital?
Consider the case of two farmers in a rural Tarazanillage.

Aminais a young single woman with three children. She & two acre plot, which brings |a
reasonable yield when the rains don't fail. Thea shn make just enough to feed her family and
to provide her children with the basic healthcame pay various school contributions for her
oldest child. She does not engage in any risk talimd has not sought to get any farming inputs
on credit, as she knows she would not be ablepayrehould the rains fail.

Aboudis a middle-aged man who is among the well tordthe village. He has 20 acres of land
next to a small river that goes through the villdge manages to get a surplus even in dry yefrs,
and when the rains are good, he reaps a good .pr#ialso has more than 20 cattle that are
grazing in the village commons. Not being vulneeablbad years, he can afford to take the risks
associated with business. His wife has set up d simap in the village, with the help of some
credit he secured from relatives in the distrigiigd. He is a member of the Village Council. His
relatively strong position in the village is largelue to the assets held by him and his wife, the
land and the shop. Neither of these have the bgosinformalised property system, but ome
could hardly deem his and his wife’s assets todead capital.’

—

Neither Amina nor About have titles to their lartdow would their lives change if they gd
tittes? Both would benefit.

For Amina it would be very welcome as protectioraiagt land grabbing. In the last yeais,
several thousand acres in the village has been afbltb outsiders who want it to invest ip
growing hops for the brewery and other venturesitl& would help her hold on to her land, by
far her most important asset. It would also staerapts of her deceased husband’s family from
taking her land from her, although the new land iavalidates the local tradition that dictatg¢s
that when a man dies, his land goes to his bro8tez.would not, on the other hand, use the land
title to get any kind of credit. Firstly, no banklivgive her a loan for such a small plot. Some
local business could consider it, but they chargetdtant interests rate. Secondly, she knows
that she would have serious problems keeping upragage if the rains failed, or if her cropgs
were ruined by a pest. She can’t afford to risksing her land, as that would leave her destitute.

Aboud would also feel the benefits of more secaraite. He would be very unlikely to use the
title to get a mortgage as few banks would consgileing a loan for a reasonable interest rate
for a 20 acre plot in the middle of a village. Hmuld probably get more attractive loans, shotild
he need them, through more informal means. Stllwould enjoy increased security of tenyre
and it would also probably strengthen his positisa-vis his wife, particularly if his was th
only name on the title. An added advantage for Would be that the process of titling wou
open opportunities for him to annex adjacent ldwat ts presently held by poorer members|of
the village. As a member of the Village Council Wweuld be well placed to manipulate the
titing process to increase his holdings, partidylaf there weren’t solid systems in place {o
ensure transparency and protection of the poageliresidents in the titling process.

o D

These constructed cases illustrates that the neaiefib in land titling in Tanzanian villages is
to strengthen security of tenure and not to enabtess to credit. In fact, access to credit is
not likely to be an issue at all for most Tanzagitttat would be fortunate enough to receive
titles for land that they already own. It also dies one of the central tenets of the de Soto
approach to formalisation, that of the monetary gaaplicit in titling, through bringing ‘dead
capital’ to life.

Anybody who has observed enterprise in Tanzani¢éageis would have noted the differences
in the behaviour and economic choices made by twr pnd not so poor farmers. Poor
farmers are notoriously risk averse. They are ehfiko make capital investments - in
farming implements, fertiliser or pesticides, orsgtting up a small business - unless they are
certain that they will pay off. They may even desiem making labour investments in the
land they till, unless they feel assured that émellwon’t be taken away from them as soon as
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they have improved its productivity. Due to theklaxé strong guarantees for the few assets
they do possess, they avoid any of the risk taktiag could help elevate them out of poverty.
This is what is often referred to as the poveryptr

The less poor, on the other hand, are more likelymprove the productivity of their land
through investments, as they are more likely toehasurplus to invest and because they are
in a better position to defend their investmemspdor years and against threats from the
better off and the political establishment. Thuwirt land affords them both social and
economic capital. It is not dead capital.

Arguing that formalised rights to property is nikely to lift the poor out of poverty by

enabling them to access credit to unleash theentagéntrepreneurial spirit is not meant to
suggest that access to credit for the poor shoatdbe on the agenda. On the contrary,
provision of credit to the poor is an important gmment of any poverty reduction strategy.
The Bangladeshi Grameen Bank,
Box 3. The VICOBA model whose founder was recently award of
The Swedish supported LAMP programme, whichthe Nobel peace prize, is but the best
operates in Singida, Babati, Simanjiro and Kitetoknown example of initiatives that have

District Councils, employs a rights based appraach sycceeded in empowering the poor

its support to economic development at village lleve through the provision of credit.
This has entailed the training of Village Leggl

Workers and support to the establishment andilso in Tanzania, there are a number
operation of Village Forest Reserves. of examples of how saving societies or

Vilage Community Banks (VICOBAS) have begn COMmunity banks have helped their
established with membership from women in theMembers access capital at reasonable
village. These work through women agreeing prfates, without exposing them to the
saving plans on an annual basis, through which thelgind of risks associated with a
deposit an agreed amount every week or month into mortgage. Box 3 gives the example of
sealed box. They are provided with the training jorthe Village Community Banks

how to keep the accounts. Members are ablg tpy|ICOBAs) developed with support
borrow a set ratio of their savings (at zero or IOWfrom  the LAMP programme  in

interest).

Like the Grameen Bank, the VICOBA functions YThe simole lesson from successful
instilling financial discipline among its membery | P . -

providing training in financial literacy and plamg. programmes of credit provision to the

In several villages, the LAMP programme hpsPOOr is that such programmes need to
observed that the main impact of the VICOBAs Had€ explicitly targeted to fit the target

been that the women take a more active part in|theommunities. Also, such programmes
management of village affairs as a result of theypically do not depend on the use of
financial literacy that they have gained. registered property as collateral.

Northern Tanzania.

Archetypes of social interaction — appropriate buil ding blocks for a new
system of formalisation?

The bottom up part of the ILD approach consistsidintifying ‘archetypes of social
interaction’. The idea here is that in most ‘extrgal’ contexts, people on the ground have
found their own means of codifying property and tcactual obligations. By building on
these ‘archetypes’ it is possible to construct galldramework that reflects norms that are
recognised and accepted by people on the ground.

The Diagnosis report of the MKURABITA identifiesraumber documentation, negotiation,
adjudication and other mechanisms which it classifinder the pre-defined 17 ‘archetypes of
social interaction.” These include the following:

= Conflicts over rights of land are adjudicated biydtparties and the decisions of
these parties are respected. This is seen as laetyye of official Adjudication
mechanisms.



The formalisation process in Tanzania: Is it empingethe poor? 17

= The ‘Mwneyekiti™® stores collections of business and property doatsnd his

is seen as an archetype of official Registries.

» Tanzanians use signatures from recognised autmtiti attest the validity of a
transaction. This is seen as an archetype of Atiest

The approach of building a national system from lledtom up is a good one, and the
identification of existing systems, whether legafextra-legal’, is obviously a valuable part
of this process. The way this has been approaahdédei MKURABITA Diagnosis report,
however, has at least two problems.

Firstly, in the opinion of the author of this papttre classification of 17 ‘archetypes’ is more

confusing than illuminating. The impression giverthat people on the ground have invented
instruments and mechanisms from scratch, so tokspelaich the ILD researchers have

organised under their pre-defined classificatioraofhetypes.’ This obscures the reality that
what the ILD researchers have identified, are it fagal or quasi-legal instruments under
Tanzanian law.

According to the colonial legislation inherited amdained by the Tanzanian authorities, local
government executives have quasi-legal functiohsrdfore, if the Village Chairman signs a
document or a contract, it has legal status. Vdlagithorities have legal, executive and
judicial authority, and although this raises sesiquestions as to the existence or non-
existence of checks and balances, it allows foatgitexibility in the issuance of documents
of various degrees of legality. How useful it isdimcument such documents and practices and
to classify them under ‘archetypes of social irtgom,” on the other hand, is open to
guestion. At the very least, the usefulness of sarclexercise would depend to the extent to
which these ‘archetypes’ are placed in their prd@gal and institutional context.

The failure to contextualise the ‘archetypes’ is #fecond problem of the approach. There is
very little discussion of the existing legal andstitutional framework in the report. The
formalisation process in Tanzania is a long stagaime, and the Land Act and Village Land
Act address many of the main objectives of the MKBRTA. There are flaws, to be sure,
but one would expect any reform to build on thersger sides of the existing system. Still
more important, there is very little discussiontloé local government structure, and this is
impacting on the formalisation process at the |deatl. As illustrated in the first half of this
paper, the legal and institutional structure ofalogovernment and not least the political
economy of the administration and allocation oflla@sources have a profound impact on the
impact of the ongoing process of formalisation lo@ poor. Not discussing this in any detalil
would appear to be missing the point, particulddy a process that is touted as “single-
handedly fomenting a revolution in the third watld.

The MKURABITA approach has a seemingly boundlessfidence in administrative tools
and legal instruments. The recommendations stattimgme out of the Reform Design phase
abound with recommended forms and offices. Thiks faa take into account the political
context in which such instruments operate. As titated by Mamdani’'s parable of citizens
and subijects, the formal — informal divide is aitpzal divide and while the denial of strong
formal rights may be disempowering for the pooilisisimultaneously empowering for the
establishment that refuses strong rights. The \ueydperates is particularly clear to see at
the district and village level.

At the district level, there’s a network of oventapg lines of authority and accountability.
The district administration is nominally accountabd the district council, which consists of
locally elected political representatives. Althougls frequently argued that the council has

5 Mwenyekiti is consistently used as a title in Diagnosis report. It is Kiswahili for Chairman, and
presumably most often refers to the Chair of aagdl Council. The term appears to be used to gae th
report a local flavour. It is representative of #ngalysis presented that the legal role of theagél
Chair, or Mwenyekiti, is nowhere defined in theagp
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limited influence in the exercise of the local adisiration, it needs to be appreciated that
individual councillors, particularly the chair, carercise considerable influence in individual
cases, such as land allocations or adjudicatidusiness conflicty’

The district administration is also accountabldahe District and Regional Commissioners,
who are held accountable by the Party and Presiderthe implementation of the Party
Manifesto in the district. The District and Regib@@mmissioners will frequently intervene
in land conflicts and their support or oppositi@menake or break local business ventures.

The district administrations also need to deferthe Prime Minister's Office, Regional
Administration and Local Government (PMO-RALG) fpproval of their plans, budgets and
local bye-laws. The Ministry of Finance also hafinal say in the setting of the parts of the
local budget that depend on the subventions frontralegovernment (95% of the budget in
the case of rural councils).

Ironically, the multiplicity of reporting channetsd controlling authority also gives the local
administration considerable lee-way to do whatléapes in individual cases. Overlapping
lines of authority and the resulting confusion @paerting lead to ineffective oversight. This
means that if the District Executive Director amtis of departments wish to make decisions
based on their personal interests, they are fratyugnle to do so.

At the village level, the formalisation processoafaces significant problems of capacity.
Very few villages in Tanzania have a functioningage bureaucracy. Without an office, a
filing system and an established capacity for réiogr and sharing information, there are
obvious challenges in establishing a property tegisnd ensuring fair and impartial
adjudication of ownership rights. The introductimitnew systems and processes at this level
are unlikely to have the desired impact unless thleg address the core of the governance
limitations in Tanzanian villages. This would remuihe Village Assembly to be able to hold
their Village Council accountable, decision makprgcesses that leave a traceable paper trail
and appropriate systems that ensures appropriatsp@arency and contestability of policy and
budgetary decisions and adjudication of propegkits.

To conclude, the discussion on the three majoririgsl of the MKURABITA Diagnosis
report raise serious questions on the usefulnesdLDfs analytical framework. The
distinction between legal and ‘extra-legal’ is algfully lacking in nuance and makes no
reference to the specific legal situation of thertoy. The preoccupation with access to credit
is not backed up with any empirical research onthdrethis is indeed the priority concern of
the poor. This paper suggests that security ofréeiruits own right is likely to be the prime
concern of the poor. Reports from the MKURABITA qtilin Handeni suggests that the
registration exercise there undermined the landsigf the poorer and less influential of the
communities there. This points to the irony of lsDise of the term “empowerment of the
poor” seeing how, in Tanzania at least, the palitieconomy of the administration of
property rights is largely missing from the analgti framework. The assumption that the
design and provision of new instruments and praxsessll strengthen property rights for the
poor is based on an ahistorical understanding efdévelopment of rights and political
systems. Any attempt to address the rights of du that does not begin with an analysis of
the political institutions where the poor live ahét bases its recommendations on how these
can be made more accountable and more responsihe taeeds and priorities of the poor
and the general public is unlikely to succeed.

Is the formalisation of property rights bad for the poor?

The debate on Hernando de Soto has been exceedintdyised. If the proponents of
formalisation have been naively enthusiastic abih revolutionising impact of their
particular approach, the opponents have also baditydarly bleak in their predictions on

' Tim Kelsall's account of the tax revolt in Arumepuovides one of the best illustrations of the
machinations of local level politics in Tanzanige(&all 2000).
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the impact of formalisation of property rights dretpoor. The received wisdom among this
camp is that formalisation and ‘marketisation’ ahdl is a process that is fundamentally
against the interests of the poor. At the riskwdrgimplifying, the argument runs along these
lines:

1. Providing the poor with marketable property righigoses them to the vagaries
of the market, which they are poorly equipped toage

2. Banks or other financial institutions may trick mmento getting mortgages on
terms they can ill afford, and they may loose tkeid (which may have been the
banks hope to start with)

3. Also, formalisation may lead to an increase in propprices which puts them
beyond the reach of the poor and which may alsee&fgpoor property owners to
sell their properties as they cannot afford not to.

4. The process of formalisation itself is likely totparoperty used or owned by the
poor under threat, as the better wealthy and bettenected use the process to
acquire additional land, leaving many of the p@ordless.

5. Women are particularly at risk, as registered prtypeghts are more likely to be
in the favour of the men in the family, while renidg whatever traditional
safeguards there may have been previously in phattective.

Whereas there’s a good basis for these misgiviegpecially the last two ones, the way in
which they have been used as arguments againstalieation have two fundamental
analytical shortcomings. Firstly, the view of thanket as being hostile to the interests of the
poor fails to consider the alternative. Secondlyicinlike ILD’s analytic approach, the
criticism of formalisation also appears to takecplan a historical vacuum, primarily as it
ignores the fact that formalisation is alreadyngkplace.

The extensive literature on land reform and lantute in Africa suggests that the main
source of land inequality and allocation of land mneferential terms to the non-poor is
Government intervention in land markétsThe historical overview of land tenure and
formalisation in Tanzania shows clearly how suceesssovernments in their drive to
modernise the agricultural sector have consistdiailgd to prioritise the land rights of the
poor. Whereas it would also be naive to expectnd lmarket to miraculously solve the
problems of manipulation of land rights in the nmet® of the rich and politically well
connected, it would seem more realistic to hopd thdransparent and reasonably well
functioning land market can provide stronger gutmes for the poor, than the present
government controlled system.

Secondly, in arguing against a new process of fiigateon, it is important not to loose sight
of the fact that there’s already an ongoing proacgdermalisation. In Tanzania this started
more then one hundred years ago, and for everytitlewssued and every land transaction
registered, the formalisation process takes ong figher, for better of for worse. This
paper’s discussion of land tenure in Tanzania lglestnows the present process fails to
provide the poor with strong property rights. Ttiere, the question should arguably be not
whether or not to support a process of formalisatiut how best to support formalisation.
This final section of this paper gives some thosgir what could be some of the components
of a process of formalisation that favours the poor

Is it possible to formalise property rights and empower the poor?

As set out at the beginning of this paper, de Satoalysis shows how the poor suffer as they
do not enjoy the effective support and protectidnano operational legal system. The
argument has been made that the problem followiogn fthis, that of the poor not having

18 See, for example, Binswangetral. 1993 and Bruce and Migot-Adholla 1994,
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fully fungible and marketable property rights, issecondary one. Empowerment is about
power, and if the poor is to benefit from formatisa, then it is first and foremost important
that the institutions of managing power, particlylat the local level, are set up in a way that
provides reasonably strong guarantees for thegesiast and accountable exercise of power.

This suggests that the ongoing Local GovernmenviReProgramme is at least as relevant to
the formalisation process as the MKURABITA or evélme Strategic Plan for the
Implementation of the Land Laws, of the Ministrylainds. John Bruce, a leading expert on
land tenure, made the following comment on the lkeftween local government and land
tenure in his review of the Shivji Commission’s oegfor the World Bank:

control of land and viable local government seerhednextricably tied together in rural
Africa. A local government which does not contrahd is almost irrelevant, given that
the concerns of rural people are so focused on [@1994: 4-5)

The fact that land is a key concern in local gowggnt in Tanzania is further illustrated by
the recent relatively recent exercise of 109 Ladavernment Authorities (LGAS) drawing up
their own Anti-Corruption Action Plans. By far timeost frequently mentioned problem was
corruption in the process of allocating land, whiehis listed by 76 of the LGAs. Corruption
in the delivery of health services was a distanbsd with 56 mentions. It should therefore be
abundantly clear that land tenure and formalisaisomn issue of governance and not merely
of finding the right formats and processes for doenting rights.

Any further support to formalisation of propertghis in the Tanzanian context should take
local decision making processes as its point ohdeape. The key challenges, and the biggest
opportunities for gain, are at village level. Thilage is the basic building block for
democratic governance in Tanzania and it alreadytlimainstitutions required to make village
governance and local land administration work, \ilkage Assembly, the Village Council
and the Village Land Council. What is required is extension of the Local Government
Reform Programme and a more systematic effort ttd bzapacities for transparent and
accountable governance at village level. This couttiide the following efforts:

= Strengthening of the position of the Village Assémbis-a-vis the Village
Council, it could be argued that under the presystem the latter is first
accountable to the District authorities and onlyoselly to the village.

= Putting in place minimum physical requirements,luding a village office, a
village information management system (which coirldlude a village land
registry) and a village noticeboard that would timt as Village Gazette.

= Simple and appropriate regulations ensuring tramespg in decision making
with clear minimum requirements of transparencyo&systems for village land
adjudication are provided for in the Village LandtAthe problem is that they are
not mandatory (see Sundet 2005).

It is puzzling that the Local Government Reform d?emnme is in its eighth year of
implementation and that the issues suggested abawve not yet been considered. At the
district level, there is a pressing need to claaficountability mechanisms and to specify
what is the role of the various actors in the aidjtibn of property rights.

Above all, there is a need to contextualise thegss of formalisation and to recognise that
this is something which is already happening. Iditah to linking the formalisation process
up with the Local Government Reform, more supporthe monitoring of the multiple
initiatives currently ongoing and the facilitatiofi an open and frank debate of the process
would be helpful.



The formalisation process in Tanzania: Is it empingethe poor? 21

References
Binswanger, K. Deininger and G. Feder. 1993. “Pouwstortion, Revolt and Reform in Agricultural
Land Relations,” Policy Research Working Paper 11@drld Bank, Washington, D.C.

Bruce, J.W., S.E. Migot-Adholla and J. Atherton949“The Findings and Their Policy Implications:
Institutional Adaption or Replacement?” in J.W. Beuand S.E. Migot-Adholla (eds.) 1994,
Searching for Land Tenure Security in Africdkoe World Bank, Kendall/Hunt Publishing
Company, Dubuque.

Bruce, J.W. 1994, “Review: The Report of the Prestéhl Commission of Inquiry into Land Matters,”
prepared for the World Bank.

Chidzero, B.T.G. 196Tanganyika and International Trusteeshipxford University Press, London.
Coulson, A. 1982Tanzania: A Political Economylarendon Press, Oxford.

De Sotos, Hernando. 2000he Mystery of Capital: Why Capitalism Triumphslie West and Fails
Everywhere Else

East Africa Royal Commission (EARC). 1955953-55 ReportHer Majesty’'s Stationary Office,
London.

International Bank for Reconstruction and DeveloptréBRD). 1961.The Economic Development of
TanganyikaJohn Hopkins Press, Baltimore.

James, R.W. 1971and Tenure and Policy in Tanzanast African Literature Bureau, Nairobi.

Kelsall, T. 2000. “Governance, Local Politics anwtiictization in Tanzania: The 1998 Arumeru Tax
Revolt,” African Affairs99: 533-551, London.

Lerise, F.S. 199&lanning at the End of the River: Land and Watee l&anagement in Chekereni -
Tanzania Draft May 1996, Ph.D. Thesis, Department of Hur@ttlements, Institute of Town
and Landscape Planning, Royal Danish Academy & Bits, Copenhagen.

Mamdani, Mahmood. 1996Citizen and Subject: Contemporary Africa and thegdey of Late
Colonialism Princeton University Press, Princeton.

Nyerere, J.K. 1958. “Mali ya Taifa,” extracts of ddish translation printed as “National Propertyy” i
Nyerere 1966a, 176-87.

Nyerere, J.K. 1962a. “Ujamaa - the Basis of Afriwocialism,” Tanganyika Standard Ltd., Dar es
Salaam, reprinted in Nyerere 1966a, 162-71.

Nyerere, J.K. 1962b. President’s Inaugural Addreshlyerere 1966a, 176-87.
Nyerere, J.K. 196750cialism and Rural Developmeirt Nyerere 1968a, 337-366.

ole Kosyando, Lembulung M. 2006. “Mkurabita and thglementation of the Village Land Law —
Act no. 5 of 1999,” Tanzania Pastoralist and Hur@atherers Association (TAPHGO), report
commissioned by Norwegian People’s Aid, Dar es &ala

Pitblado, J.R. 1970A Review of Agricultural Land Use and Land TenureTanzania, Bureau of
Resource Assessment And Land Use Plankiniyersity of Dar es Salaam.

Shivji, 1.G. 1998.Not Yet Democracy: Reforming Land Tenure in Targdnternational Institute for
Environment and Development (IIED), HAKIARDHI Lamight Research & Resources Institute
and the Faculty of Law, University of Dar es Sala&ar es Salaam.

Sundet, Geir. 1997The Politics of Land in Tanzanid.Phil. dissertation, University of Oxford,
Oxford.

Sundet, Geir. 2005.The 1999 Land Act and Village Land Act: A techniealalysis of the practical
implications of the Act$ mimeo.

URT, Ministry of Agriculture. 1982The Tanzanian National Agricultural Policy. Finagport Task
Force on Agricultural Policy, Dar es Salaam.

URT, Ministry of Agriculture. 1983The Agricultural Policy of Tanzanialrhe Government Printer,
Dar es Salaam.



The formalisation process in Tanzania: Is it empingethe poor? 22

URT. 1993.Report of the Presidential Commission of Inquiripihand Matters. Volume 2. Selected
Land Disputes and RecommendatidPesident’s Office, Dar es Salaam.

URT. 1993aGovernment Position on the Report of the Presidéommission of Inquiry into Land
Matters (Draft) Ministry of Lands, Housing and Urban Developmédy es Salaam.

URT. 1994.Report of the Presidential Commission of Inquirjoihiand Matters. Volume 1. Land
Policy and Land Tenure Structyrthe Ministry of Lands, Housing and Urban Devel@pin
cooperation with the Scandinavian Institute of édin Studies (first issued by the President’s
Office, Dar es Salaam in 1992).

URT. 1995.National Land Policy Ministry of Lands, Housing and Urban DevelopmeDgr es
Salaam.

Wily, E. 1988.The Political Economy of African Land Tenure: A €&tudy from Tanzani@h.D.
Thesis, School of Development Studies, Universitiast Anglia.



